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CHANGING TIDES: EXPLORING THE CURRENT
STATE OF CIVIL RIGHTS WITHIN THE DE-
PARTMENT OF JUSTICE

THURSDAY, MARCH 22, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
CiviL RiGHTS, AND CIVIL LIBERTIES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:07 a.m., in
Room 2237, Rayburn House Office Building, the Honorable Jerrold
Nadler (Chairman of the Subcommittee) presiding.

Present: Representatives Nadler, Davis, Ellison, Conyers, Scott,
Franks, Pence, Issa, and Jordan.

Staff present: David Lachmann, Chief of Staff; LaShawn Warren,
Majority Counsel; Crystal Jezierski, Minority Counsel; and Susana
Gutierrez, Professional Staff Member.

Mr. NADLER. Good morning. This hearing of the Subcommittee
on the Constitution, Civil Rights, and Civil Liberties will come to
order.

Today’s hearing will examine the work of the Civil Rights Divi-
sion of the Department of Justice.

The Chair recognizes myself for 5 minutes for an opening state-
ment.

Today we begin the Subcommittee’s oversight over the Civil
Rights Division of the Department of Justice. The Division, estab-
lished by Civil Rights Act of 1957, is charged with the enforcement
of our Nation’s civil rights laws, prohibiting discrimination on the
basis of race, sex, disability, religion and national origin. The Con-
stitution’s promise of equal protection under the laws has, for
many, remained unfulfilled. Our civil rights laws exist to make
that promise a reality for all Americans.

The recently released report by the Citizens’ Commission on Civil
Rights, “The Erosion of Rights: Declining Civil Rights Enforcement
Under the Bush Administration,” documents a very troubling pat-
tern of the politicization of the Division’s work. The findings, by
this bipartisan group of career civil rights professionals, are very
troubling. They reflect concerns that have been raised for several
years, and which, until now, have not been subject to the scrutiny
of this Subcommittee.

Allegations of the politicization of law enforcement are certainly
not new to the Members of this Committee. An extremely dis-
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turbing pattern is emerging from this Administration of relentless
political interference in the basic enforcement of our laws.

In areas such as the Voting Rights Act, which this Committee
and the Congress just recently reauthorized last year, we have re-
ceived allegations that political considerations have trumped the
recommendations of career staff. In some of these cases, the courts
have upheld the recommendations of the civil rights professionals
in the Division and have struck down the political decisions im-
posed by what some have called the Shadow Civil Rights Divi-
sion—that is, the political appointees who change the decisions or
the recommendations of the professional staff and make different
rulings on behalf of the Division, only to see those rulings upset by
the courts because the rulings were held to be contrary to law.

If the rule of law is to have any meaning, if the civil rights laws
this Committee produces are to have any value, then we must be
assured that those laws will be enforced without fear or favor or
political contamination.

I hope that we can get some answers to these very serious allega-
tions, and I look forward in particular to Mr. Kim’s testimony.

I will note that we did not get his testimony until yesterday
evening. This has become a pattern with the Justice Department,
one that I find unacceptable. I would be interested to know wheth-
er the Attorney General thinks he is accountable to anyone, be-
cause the contempt the department has shown toward this Com-
mittee, among other things, by not giving us that testimony until
last night and to its Members and the American people is deplor-
able.

I realize that this Administration has gotten a free ride for the
last 6 years, but that is over. This Committee will fulfill its con-
stitutional duty, and I hope that, in the future, we can count on
the department’s cooperation.

And that means, among other things, answering our questions
and giving us testimony before the night before the hearing.

I yield back the balance of my time.

I will now yield for an opening statement to the distinguished
Ranking minority Member, the gentleman from Arizona, Mr.
Franks.

[The prepared statement of Mr. Nadler follows:]

PREPARED STATEMENT OF THE HONORABLE JERROLD NADLER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK, AND CHAIRMAN, SUBCOMMITTEE ON
THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

Today we begin the Subcommittee’s oversight over the Civil Rights Division of the
Department of Justice.

The Division, established by Civil Rights Act of 1957, is charged with the enforce-
ment of our nation’s civil rights laws, prohibiting discrimination on the basis of race,
sex, disability, religion and national origin. The Constitution’s promise of equal pro-
tection under the laws has, for many, remained unfulfilled. Our civil rights laws
exist to make that promise a reality for all Americans.

The recently released report by the Citizens’ Commission on Civil Rights, “The
Erosion of Rights: Declining Civil Rights Enforcement Under the Bush Administra-
tion,” documents a very troubling pattern of the politicization of the Division’s work.
The findings, by this bi-partisan group of career civil rights professionals, are very
troubling. They reflect concerns that have been raised for several years, and which,
until now, have not been subject to the scrutiny of this Subcommittee.

Allegations of the politicization of law enforcement are certainly not new to the
members of this Committee. An extremely disturbing pattern is emerging from this
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administration of relentless political interference in the basic enforcement of our
laws.

In areas, such as the Voting Rights Act—which this Committee just reauthor-
ized—we have received allegations that political considerations have trumped the
recommendations of career staff. In these cases, the courts have upheld the rec-
ommendations of the civil rights professionals in the Division, and have struck down
the political decisions imposed by what some have called the Shadow Civil Rights
Division.

If the rule of law is to have any meaning, if the civil rights laws this Committee
produces are to have any value, then we must be assured that those laws will be
enforced without fear or favor.

I hope that we can get some answers to these very serious allegations, and I look
forward to Mr. Kim’s testimony.

I will note that we did not get his testimony until yesterday evening. This has
become a pattern with the Justice Department, one that I find unacceptable. I
would be interested to know whether the Attorney General thinks he’s accountable
to anyone, because the contempt the Department has shown toward this Committee,
to its members, and to the American people is deplorable.

I realize that this administration has gotten a free ride for the last six years, but
that’s over. This Committee will fulfill its constitutional duty, and I hope that, in
the future, we can count on the Department’s cooperation.

I yield back the balance of my time.

Mr. FrRANKS. Well, thank you, Mr. Chairman. I am very pleased
to be here today to discuss the recent activities of the Civil Rights
Division in the Department of Justice.

And, Mr. Kim, thank you for being here, sir.

The Division performs work that is important to the health of
this Nation. And the evidence that we have in front of us here
today indicates that it has been well led in recent years.

In 2006, the Voting Section filed 17 new lawsuits, which more
than doubles the average number of lawsuits filed during the pre-
ceding 30 years.

This fall, the Division oversaw the largest election monitoring ef-
fort ever conducted by the Department of Justice for a midterm
election.

Last year, the Employment Litigation Section filed as many law-
suits challenging a pattern or practice of discrimination as during
the last 3 years of the previous Administration combined.

And in the last 6 years, the Division has tripled the number of
agreements reached with police departments across the country
and convicted 50 percent more law enforcement officials for mis-
conduct, such as the use of excessive force, as compared to the pre-
vious 6 years.

In fiscal year 2006, the department obtained a record number of
convictions in the prosecution of human trafficking crimes. Those
victims were predominantly women and minorities.

I was also pleased to see the Division’s recent report on its ef-
forts to protect religious liberty. Religious freedom is the corner-
stone from which all of our rights, including our civil rights, grow.

To reject the importance of our religious freedoms is to reject the
very basis upon which the premise of the statutes the Division is
charged with—of enforcing.

My colleagues in this majority have criticized the Division for its
enforcement activities. They disagree with the chosen priorities of
the President, the Attorney General and with Mr. Kim. While it is
certainly their right to disagree with the Division’s decisions, the
evidence shows that the Division has vigorously pursued those
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areas of the law that are most critical to civil rights and race rela-
tions in this country.

Under the current Administration, the department has increased
the number of prosecutions and the number of convictions in key
areas.

Similarly, the Division has had no rule 11—the rule under the
Federal code of civil procedure, which seeks to ensure a certain
level of good faith in all cases brought in Federal courts viola-
tions—no rule 11 violations. I mention this because the Division
under the leadership of President Clinton and former Attorney
General Janet Reno was ordered to pay or agreed to pay approxi-
mately $4 million for having brought frivolous lawsuits.

That means the lawsuits and the arguments made in those law-
suits were so lacking in merit that the lawyers of the Division and
the Division were sanctioned for having even brought them.

The ultimate goal of the department’s work in all areas should
be to punish wrongdoing and to remove deserving wrongdoers from
our communities.

And while I would hope that the Division is always asking how
it can do its job better, it seems clear that the Division has been
working to ensure that it furthers the important mandate it was
given when formed 50 years ago.

Over the last few years, the Division has continued to ask itself
how it can improve its performance while responding to what the
public views as traditional civil rights violations and working hard
to respond to emerging civil rights threats. This effort should be
applauded and not criticized.

The job of the Division and, quite frankly, the Department of
Justice as a whole is to provide national leadership on various legal
issues and to address complex multijurisdictional cases and legal
issues that promote the dignity of humanity.

I applaud the Division and the department’s current leadership
for making these strategic decisions and working to meet new chal-
lenges while continuing to address the longstanding issues that
may sadly remain in some pockets of our Nation.

Thank you for joining us here today, Mr. Kim. And I look for-
ward to discussing many of these issues with you and our other
witnesses.

Thank you, Mr. Chairman.

[The prepared statemet of Mr. Franks follows.]

PREPARED STATEMENT OF THE HONORABLE TRENT FRANKS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ARIZONA, AND RANKING MEMBER, SUBCOMMITTEE
ON THE CONSTITUTION, CIVIL RIGHTS, AND CIVIL LIBERTIES

Thank you Mr. Chairman,

Mr. Chairman, our work to ensure the franchise to all citizens is not yet done.
I'm delighted to see that we can all agree, that there must be law to ensure that
all citizens have protection from false information about elections AND receive
unencumbered access to the ballot. Voters must be confident that their vote is not
diluted or cancelled out through voter fraud, by those who would make false state-
ments to illegally participate in elections. As we know, the Supreme Court has held
that (quote) “the right of suffrage can be denied by a debasement or dilution of the
weight of the citizens’ vote just as effectively as by wholly prohibiting the free exer-
cise of the franchise.” 1

1 Reynolds v. Sims, 377 U.S. 533, 555 (1964).
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We must ensure that only citizens are participating in elections, and this bill
brings us closer to that goal by penalizing those who would seek to dilute citizen
votes. Eligible citizens are able to prove their eligibility and are not dissuaded from
voting if required to do so. We know that states that have worked to strictly control
the integrity of their voter rolls have experienced positive results. The issue hits
close to home for me.

At the Committee’s field briefing in Arizona, Secretary of State Jan Brewer dis-
cussed the effects of the newly enacted identification law known as Proposition 200.
Under Proposition 200, all voters are required to present identification at the polls
before casting a ballot, and all new voter registration applications must be accom-
panied by sufficient proof of citizenship. While identification is required in all Ari-
zona jurisdictions, 15 jurisdictions have successfully implemented a proof of citizen-
ship requirement. Secretary Brewer testified that Arizona has experienced a 15.4
percent INCREASE in voter registration since the requirements of Proposition 200
went into effect.

Currently, state and local governments do not have any effective way to prevent
non-citizens from registering to vote and voting. Section 303(b)(4)(A) of HAVA re-
quires inclusion of a citizenship box on the National Voter Registration Form. When
applying to register to vote, individuals must check the box affirming their citizen-
ship. The law provides that registration forms that do not have the box checked
should be rejected and returned to the individual. However, some states are not en-
forcing this requirement. Even in states that do enforce the citizenship requirement,
it is still done on an honor system that relies on the truthful response of the reg-
istrant. While the present state of the law leaves the system open to abuse, our
work in this Committee will take us one step further to help to insure that only
eligible citizens are voting.

While there may be disputes about the nature and extent of voter fraud, there
can be no dispute that it occurs. People must be protected from false information
about elections and encouraged that their vote will be counted and will not be can-
celled out by an illegal vote.

With these aims in mind, I look forward to seeing our hard work on this issue
come to fruition today.

Thank you, Mr. Chairman.

Mr. NADLER. Thank you, Mr. Franks.

In the interest of proceeding to our witnesses, and we have two
panels today, and mindful of our busy schedules, I would ask that
other Members submit their statements for the record. Without ob-
jection, all Members will have 5 legislative days to submit opening
statements for inclusion in the record.

Without objection, the Chair will be authorized to declare a re-
cess of the hearing at any time, which I will endeavor not to do un-
less there are votes on the floor.

As we ask questions of our witnesses, the Chair will recognize
Members in the order of their seniority on the Subcommittee, alter-
nating between majority and minority, provided that the Member
is present when his or her time arrives.

Members who are not present when their turn begins will be rec-
ognized after the other Members have had the opportunity to ask
their questions.

The Chair reserves the right to accommodate a Member who is
unavoidably late or only able to be with us for a short time.

And I will endeavor not to have to make this announcement at
every subsequent hearing, but I thought I should do it at this time.
That will be the policy we will follow in general.

[The prepared statement of Mr. Conyers follows.]
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PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, CHAIRMAN, COMMITTEE ON THE JUDI-
CIARY, AND MEMBER, SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS, AND
C1vIL LIBERTIES

Since its establishment in 1957, the Civil rights Division has been the nation’s
bulwark against discrimination. Though I may have taken issue with the priorities
of various administrations over the years, I must state that the policies adopted by
this administration are truly stunning and without precedent. Just as in the case
of the U.S. Attorney firings more generally, we have seen an unprecedented
politicization of the Civil Rights Division. As the report submitted by the Citizens’
Commission on Civil Rights details, this administration has seldom missed the op-
portunity to reduce or redirect the resources of the Division.

Our concerns date back to the 2002 Mississippi Congressional redistricting plan’s
preclearance under Section 5 of the Voting Rights Act. In that case, the Division
ran out the clock on the review process and allowed a Republican dominated three-
judge court to take jurisdiction over the case. This situation resulted in a plan that
favored the Republican candidate and the loss of African-American voter influence
in the process. That was the first of a series of incidents where the Department used
the Voting Rights Act as a shield to block the interests of minorities.

In former Rep. Tom Delay’s drive to redistrict Texas, the Division again suc-
cumbed to intense partisan pressure. My colleagues will recall that both the DOJ
and Homeland Security Offices of Inspector General reported numerous high level
contacts made in an attempt to pressure their Departments into tracking down
Democratic legislators who were protesting the process in Austin.

The stakes involved in the Texas preclearance were immense and should have
been devoid of the barest hint of partisanship. We later discovered, however, that
political appointees overruled the career staff at the expense of minority voters, who
objected to the Delay plan. It was not until this session, after a long legal and polit-
ical battle, that Latino voters in Texas were finally able to elect their candidate of
choice to Congress.

Again, in the case of the Section 5 review of the Georgia photo ID requirement,
we were to discover that career staff were overruled by the political appointees. This
time, however, a court stepped in with an injunction to protect the interests of Geor-
gia minorities, calling the plan that you precleared a “poll tax.” Apparently learning
your lesson, the press reported that the Division hereafter barred staff attorneys
from offering recommendations in major Voting Rights Act cases, marking a signifi-
cant change in the procedures meant to insulate such decisions from politics.

Despite the bright sounding statistics cited in your testimony, these kinds of prac-
tices have clearly taken a toll on the Division. The Commission’s report details an
alarming level of attorney and professional turnover throughout the Division, with
the Voting, Employment and Special Litigation Sections being especially hard hit.

Since April 2005, the voting Section has experienced over 54% attorney turnover.
During the same period, only one of the five persons in section leadership—a single
litigation deputy—remains in the section today. The Employment Section is even
worse, with over 65% attorney turnover.

This brain drain will soon come back to haunt the Division. In your testimony,
you attempt to explain the small number of Title VII pattern and practice cases by
describing them as “factually and legally complex, as well as time-consuming and
resource-intensive.”

I suspect that the problem is that the Section lacks attorneys with enough tenure
or experience to bring the cases. The Voting Section is similarly vulnerable. With
the turnover of Section 5 analyst in particular, you must ask yourself whether, at
the end of your term, your management has resulted in a stronger or weaker com-
mitment to the protection of civil rights.

Even after the Division’s illustrious 50 year history, civil rights are still the unfin-
ished business of America. As Assistant Attorney General, you carry the burden of
ensuring that we continue our progress in civil rights. Unfortunately, that progress
has been uneven in this Administration. It’s very important that this Committee
know you are committed to maintaining and resuming progress across the Division’
particularly the Employment, Voting and Special Litigation Sections. As we move
forward today and in the coming year, I hope we can work in a cooperative spirit
to fulfill our nation’s promise of equal opportunity.

Mr. NADLER. Our first witness is Wan J. Kim, assistant attorney
general for the Civil Rights Division of the United States Depart-
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ment of Justice. Mr. Kim previously served as a deputy assistant
attorney general in the Civil Rights Division.

He has spent most of his career at the Department of Justice,
having entered through the Attorney General’s honors program as
a trial attorney in the Criminal Division and later serving as an
assistant United States attorney for the District of Columbia.

Mr. Kim also has worked on the staff of the Senate Judiciary
Committee for former Chairman Orrin G. Hatch and as a law clerk
to Judge James L. Buckley of the U.S. Court of Appeals for the Dis-
trict of Columbia circuit.

He was born in Seoul, South Korea, and is a graduate of the
% olﬁns1 Hopkins University and the University of Chicago Law

chool.

Mr. Kim, your written statement will be made part of the record
in its entirety. I would ask that you now summarize your testimony
in 5 minutes or less.

To help you stay within that time, there is a timing light at your
table. When 1 minute remains, the light will switch from green to
yellow and then to red when the 5 minutes are up.

Thank you, and you may proceed when you wish.

TESTIMONY OF WAN J. KIM, ASSISTANT ATTORNEY GENERAL,
CIVIL RIGHTS DIVISION, U.S. DEPARTMENT OF JUSTICE

Mr. Kim. Thank you, Mr. Chairman.

Mr. Chairman, Ranking Member Franks, distinguished Members
of the Subcommittee, it is a pleasure to appear before you today to
represent the President, the Attorney General and the dedicated
professional public servants in the Civil Rights Division.

I am honored to serve the people of the United States as assist-
ant attorney general for the Civil Rights Division, and I am pleased
to report that the past year was full of outstanding accomplish-
ments in the Civil Rights Division and a year in which we obtained
many record levels of enforcement.

I am proud of the professional attorneys and staff in the Division
whose talents, dedication and hard work made these accomplish-
ments possible.

My prepared written statement details the accomplishments of
each section of the Division, and I will address portions of it here.

Mr. Chairman, Members of the Subcommittee, I am sorry the
statement was submitted late. I will assure the Committee that I
will endeavor to work and make sure that it is submitted more
timely in the future.

I would also state, however, that the Department of Justice does
take seriously its obligation. It was submitted to the interagency
clearance process in time. It just was returned too late. And I take
responsibility for that.

I would just like to take a few minutes to highlight some of the
accomplishments of the Division recently, beginning with two re-
cent initiatives and the creation of a new unit recently within the
Criminal Section of the Civil Rights Division.

Just a few weeks ago, on February 20, 2007, the Attorney Gen-
eral announced a new initiative entitled “The First Freedom
Project” and released a report on the enforcement of laws pro-
tecting religious freedom to highlight and build upon the Division’s
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role in enforcing the longstanding Federal laws that prohibit dis-
crimination based on religion.

This initiative is particularly important to combat religious and
cultural intolerance in the aftermath of the terrorist attacks of Sep-
tember 11.

Just 2 months ago, the Attorney General announced a Federal
indictment charging James Seale for his role in the abduction and
murders of two African-American teenagers, Henry Dee and
Charles Moore, in Mississippi in 1964. This case is being pros-
ecuted by the Civil Rights Division and the U.S. Attorney’s Office.

Shortly thereafter, the Attorney General announced an FBI ini-
tiative to identify other unresolved civil rights-era murders for pos-
sible prosecution, to the extent permitted by the available evidence
and the limits of Federal law, an effort in which the Civil Rights
Division will play a key role.

On January 31, 2007, the Attorney General announced the cre-
ation of a new human trafficking prosecution unit within the
Criminal Section.

This new unit is staffed by the C Section’s most seasoned human
trafficking prosecutors, who work with our partners in Federal and
State law enforcement and NGOs to investigate and prosecute the
most significant human trafficking crimes, such as multijuris-
dictional sex trafficking cases.

In addition to these recent advances, the Division has done much
to further the enforcement of our Federal civil rights laws. In the
past year, the Voting Section has filed 18 new lawsuits in calendar
year 2006, more than doubling the average number of lawsuits
filed during the preceding 30 years.

We successfully mounted the largest election monitoring effort
ever conducted by the Justice Department for a midterm election.
The Administration strongly supported passage of the voting rights
reauthorization legislation which Congress did last year.

The Criminal Section obtained a record number of convictions in
the prosecution of human trafficking cases, deplorable offenses of
fear, force and violence that disproportionately affect women and
minority immigrants.

The Housing and Civil Enforcement Section filed more cases al-
leging discrimination based on sex than in any year in the Divi-
sion’s history.

The Housing and Civil Enforcement Section conducted signifi-
cantly more tests to proactively ensure compliance with the Fair
Housing Act pursuant to the Attorney General’s Operation Home
Sweet Home Initiative. And we are working to achieve an all-time
high number of such tests this year.

The Disability Rights Section obtained the highest success rate
to date in mediating complaints brought under the Americans with
Disabilities Act, 82 percent.

In the past 6 years, the Disability Rights Section has reached
more than 80 percent of all the agreements obtained with State
and local governments under Project Civic Access, a program that
has made cities across the country more accessible and lives better
for more than three million Americans with disabilities.

And in the past 6 years, we have ensured the integrity of law en-
forcement by more than tripling the number of agreements reached
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with police departments and convicting 50 percent more law en-
forcement officials for willful misconduct such as the use of exces-
sive force, as compared to the previous 6 years.

Before I close, I would like to note that this year the Division is
celebrating its 50th anniversary. Consequently, I reflected upon the
work of the Division not only during my time in service but also
over the past half century.

Since our inception in 1957, the Division has accomplished a
great deal, and we have much of which to be proud. But while
much has been accomplished, the Division’s daily work dem-
onstrates that discrimination still exists, and our work still con-
tinues.

Thank you, Mr. Chairman and Ranking Member Franks, for the
opportunity to appear before you today. I look forward to answering
any questions that you may have.

[The prepared statement of Mr. Kim follows:]
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Thank you. Mr. Chairman, Ranking Member Franks, Members of the Commuittee, it is a
pleasure to appcar beforc you to represent President Bush, Atterney General Gonzales, and the
dedicated professionals of the Civil Rights Division.

[ am honered to serve the people of the United States as Assistant Attorney General for
the Civil Rights Division. Iam pleased to report that the past year has been full of outstanding
accomplishments in the Civil Rights Division, where we obtained many record levels of
enforcement. Iam proud of the professional attorneys and staff in the Division — men and
women whose talents, dedication, and hard work made these accomplishments possible.

This year, the Division celebrates its 50t Anniversary. Censequently, Ihave reflected
upon the work of the Division not only during my own time of service but also over the past
half-century. Since our inception in 1957, the Division has achieved a great deal, and we have
much of which to be proud. While citizens of all colors, from every background, living in afl
pockets of the country — rural, urban, north, and south ~ have seen gains made on the civil rights
front, one need not look back very far to recall a very different landscape.

This point was made more vivid for me when I traveled with Attorney General Gonzales
10 Birmingham, Alabama, last year. We atiended the dedication of the 16th Street Baptist
Church as a National Historie Landmark. In 1963, racists threw a bomb in this historically black
church, killing four little girls who were attending Sunday School. Horrific incidents like this
sparked the passage of the Civil Rights Act of 1964 — the most comprehensive piece of civil
rights legislation passed by Congress since Reconstruction. While much has been achieved
under that piece of legislation and other civil rights laws, the Division’s daily work demonstrates
ihat diserimination still exists. There is still much work to be done, but we are working toward
the goal famously described by Dr. Martin Luther King of a society rid of discrimination, where
people are to be judged on the content of their character and not the color of their skin.

-}-
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NEW INITIATIVE: THE FIRST FREEDOM PROJECT

On February 20, 2007, (he Attorney General announced a new initiative, entitled The
First Freedom Project, and released a Report on Enforcement of Laws Protecting Religious
Freedom: Fiscal Years 2001 to 2006, The First Freedom Project includes crcation of a
Department-wide Religious Liberty Task force, a series of regional seminars on Fedcral Laws
Protecting Religious Liberty to educate community, religious, and civil rights leaders on these
rights and how to file coroplaints with the Department of Justice, and a public education
campaign that includes a new website, www.FirstFreedom. gov, speeches and other public
appcarances, and distribution of literature about the Department’s jurisdiction in this area.

Most of the civil rights statutes the Division enforces protect against discrimination on
the basis of religion along with race, naticnal origin, sex, and other protected classifications. Yet
prior to this Administration, no individual at the Department coordinated the proteciion of
religious liberties. In 2002, we established, within the Civil Rights Division, a Special Counsel
for Religious Discrimination to coordinate the protection of religious liberties. We have won
virtually every religious discrimination case in which we have been involved and have increased
the enforcement of religious liberties throughout the areas of our jurisdiction.

The Civil Rights Division reviewed 82 cases of alleged religious discrimination in
cducation from Fiscal Year 2001 to Fiscal Ycar 2006, resulting in 40 investigations. This is
compared to one review and one investigation in the prior six-year period. In Fiscal Year 2006,
the Division reviewed 22 cases and investigated 13. The largest category of cases involved
harassment of students based on refigion. Of the 13 investigations in Fiseal Year 2006, eight
involved barassment claims. Seven of these involved Muslim studcnts.

Similarly, we have been active in a broad range of cases involving religious
discrimination in employment. We cutrently have a patiern or practice suit under Title VI
against the New York Metropolitan Transit Authority alleging that it failed to accommodate
Muslim and Sikh bus and train operators who wear religious headcoverings and has selectively
enforced its uniform policies. In United States v. Los Angeles County Metropolitan
Transportation Authority, the Division sued the Los Angeles MTA alleging that it had engaged
in a pattcrn or practice of religious discrimination by failing to reasonably accomunodate
Sabbath-observant employccs and applicants who were unable to comply with MTA's
requirement that they be available to work seven days a week. The Division reached a consent
decree in October 2005 requiring Sabbath accommodations,

While many of these cases involved straightforward religious discrimination, the
Division aiso has sought io prevent harassment based on religion. For example, in January 2006,
we reached a consent decree in a Fair Housing Act case against a Chicago roan for harassing his
next-door neighbors because of their Jewish religion and their national origin. The Division also
has been active in preventing discrimination based on religion in access to public
accommodations and public facilities under Titles II and III of the Civil Rights Act of 1964.
Investigations under these two statutes increased from one in 1995-2000 to ten in 2001-2006.
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For example, in the area of public accommodations, we reached a settlement with a restaurant in

Virginia that had denied service to two Sikh men because of their turbans. In the area of access

to public facilities, we investigated the city of Balch Springs, Texas, afier officials told seniors at
4 city senior center that they could no longer pray before meals, sing gospel music, or hold Bible
studies, all of which were initiated by the semiors themselves without the involvement of any city
employees. The city settled and agreed to permit seniors to engage in religious expression to the
samie extent that they can engage in other forms of expression at the center.

The Civil Rights Division also has been active in enforcing the Religious Land Use and
Institutionatized Persons Act of 2000 (RLUIPA). The Division has reviewed more than [20
complainis and has opened 30 formal investigations under RLUIPA. The majority of these
investigations have been resolved favorably without filing suit. These cases have involved
Mustims, Sikhs, Buddhists, Jews, Hindus, and Christians of various denominations.

We also have fited four RLUIPA lawsuits. The most recent, filed in September 2006,
involves Suffern, New York’s refusal to permit an Orthodox Jewish group to operate a “Shabbos
House” next to a hospital where Sabbuath-observant Jews who cannot drive on the Sabbath can
stay the night if they are discharged from the hospital on the Sabbath or if they are visiting
patienls on the Sabbath. In July 2006, the Division also reached a consent decree in United
States v. Hollvwood, Florida, which involved allegations of discrimination in denial of a permit
to a synagogue to operate in a residential neighborhood.

The Division also has been active in filing amicus briefs in RLUIPA cases and defending
RLUIPA’s constitutionality. In August 2006, the (.S. Court of Appcals for the Ninth Circuit
ruled in favor of the United States in Guru Nanak Sikk Society v. County of Sutter. In that case,
the Division had intervencd to defend the constitutionality of RLUIPA and filed an amicus brief
on the merits in a case involving a Sikh congregation that was denicd permits to build a
Gurdwara in both residential and agricultural neighborhoods.

Of particular note are the Division’s efforts to combat “backlash™ crimes foilowing the
September 11, 2001, terrorist attacks. Under this initiative, the Division investigates and
prosecutes backlash crimes involving violence and threats aimed at individuals perceived to be
Arab, Musiim, Sikh, or Souit Asian. This initiative has led to numerous prosecutions involving
physical assaults, some involving dangerous weapons and resulting in serious injury or death, as
well as threats made over the telephone, on the internet, through the mail, and in person. We
also have prosecuted cases involving shootings, bombings, and vandalism directed at homes,
businesses, and places of worship. The Department has investigated more than 750 bias-
motivated incidents since September 11, 2001, and wc have obtained 32 Federal convictions in
such cases. We have also assisted local law enforcement in bringing more than 150 such
criminal prosecutions.

Two recent examples of our backlash prosecutions are United States v. Oaldey, in which
the defendant pled guilty to emailing a bomb threat to the Council on American Islamic
Relations, and United States v. Nix, in which the defendant detonated an explosive device in a
Pakistani family's van which was patked outside their home. The defendant set off the explosive
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with intent to interfere with the family’s housing rights. These backlash crimes, and others we
have prosecuted since September 11, 2001, are an unfortunate reality of American life today. As
President Bush has stated, “those who feel like they can intimidate our fellow citizens to take out
their anger don't represent the best of America, they represent the worst of humankind, and they
should be ashamed of that kind of behavior.”

In recent years, the Division has continued its investigations and prosecution of church-
buming cases. In addition, anti-Semitic attacks remain a persistent problem in the United States.
We recently prosecuted several individuals in Oregon for conspiring to intimidate Jews at the
Temple Beth lsrael in Eugene, Oregon. Defendants threw swastika-ctched rocks at the
synagogue, breaking two stained glass windows, while 80 metnbers of the synagogue were
inside attending a religious service. One dcfendant was sentenced to 15 months in prison.
Three other defendants arc scheduled to be sentenced at the cnd of this month.

We arc proud of the First Freedom Projcct, as well as other Attomey General initiatives
involving the work of the Civil Rights Division. Thesc include the Department’s Cold Casc
Initiative, Operation Home Sweet Home, and Human Trafficking prosecutions, as discussed in
greater detail discussed.

PROTECTING VOTING RIGHTS

The right to vote is the foundation of our democratic system of govermment. The
President and the Attorney General strongly supported the Voting Rights Act Reauthorization
and Amendments Act of 2006, named for thrce heroines of the Civil Rights movement, Fannie
Lou Hamer, Rosa Parks, and Corctta Scott King. During the signing cercmony at the White
House, President Bush said, “My administration will vigorously enforce the provisions of this
law, and we will defend it in court.” The Civil Rights Division is committed to carrying out the
President’s promise. In fact, the Division is already defending the Act against a constitutional
challenge in Federal eourt bere in the District of Columbia.

The Civil Rights Division is responsible for enforcing several laws that protect voting
rights, and I will discuss the Division's work under each of those laws. First, however, it is
worth noting that under our nation’s Federal system of govemiment, the primary responsibility
for the method and manmer of elections lies with the States. Article I, Section 4 of the
Constitution states, “The Times, Places and Mauoner of holding Elections for Senators and
Representatives shall be prescribed in each State by the Legislature thereof” Thus, each State
holds responsibility for conducting its own elections. However, Article I, Section 4 goes on to
provide: “[B]ut the Congress may at any time by Law make or alter such Regulations™ with
respect to Fedcral elections. The Fourteenth and Fifteenth Amendments likewise authorize
congressional action in the elections sphere. Therefore, except where Congress has expressly
decided to legislate otherwise, States maintain responsibility for the conduct of elections.

Congress has passed legislation in certain distinct areus related to voting and eleclions.
These laws include, among others, the Voting Rights Act of 1965 and subsequent amendments
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thereto, the Uniformed and Overseas Citizen Absentee Voting Act of 1986 (UOCAVA), the
National Voter Registration Act of 1993 (Motor Voter or NVRA), and the Help America Vote
Act of 2002 (HAVA). The Civil Rights Division enforces the civil provisions of these laws.

The vast majority of criminal matters involving possible Federal election offenses are assigned to
and supervised by the Criminal Division and are prosecuted by the United States Attorneys’
Offices. However, a small percentage of voting rclated offenses are principatly assigned to the
Civil Rights Division to handle or supervise.

During my tenure as the Assistant Attorney General, the Voting Section has brought
lawsuits under each of these statutes. In fact, the 18 new lawsuits we filed in Calendar Year
2006 is double the average puraber of lawsuits filed in the preceding 30 years. Additionally,
because 2006 was a Federal election year, the Division worked overtime to meet its
responsibilities to protect the voting rights of our citizens.

In 2006, the President signed the Voting Rights Act Reauthorization and Amendments
Act of 2006, which renewed for another 25 years certain pravisions of the Act that had been set
to expire. The Voiing Rights Act has proven to be one of the most successful picces of civil
rights legislation ever enacted. However, as long as all citizens do not have equal access to the
polls, our work is not finished. As President Bush said, “In four decades since the Voting Rights
Act was first passed, we've made progress toward equality, yet the work for a more perfect union
is never ending.”

The Civil Rights Division ts committed to ensuring that ali citizens have equal access to
the democratic process. During Fiscal Year 2006, the Division’s Voting Section continued to
aggressively enforce all provisions of the Voting Rights Act, filing eight lawsuits to enforce
various provisions of the Act. These cases include a lawsuit that we filed and resolved under
Section 2 against Long County, Georgia, for improper challenges to Hispanic-American voters —
including at least three United States citizens on active duty with the United States Army — based
entircly on their perceived race and ethnicity. We also filed a Section 2 lawsuit in 2006 on
behalf of African-American voters that challenges the method of election in Euclid, Ohio. This
case Is currenily in litigation,

Among our recent successes under Section 2 is the Division’s lawsuit against Osceola
County, Florida, where we brought a challenge to the county’s at-large election system. In
October 2006, we prevailed at trial. The court held the at-large election system violated the
rights of Hispanic votcrs under Section 2, and the court ordered the county to abandon it. In
December, the court adopted the remedial election system proposed by the United States and
ordered a special election under that election plan to take place this spring. Our most recent
Section 2 accomplishment is the preliminary injunction obtained in our Section 2 challenge ta
Port Chester, New York's ar-large election system. On March 2, 2007, after an evidentiary
hearing, the court enjoined the March 20 elections, holding that the United States was likely to
succeed on its claim. Trial is set for May 21. Also, this Janvary, in Fremont County, Wyoming,
the Division successfully defended the constitutionality of Section 2 of the Voting Rights Act,
for the third time in this Administration.
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The Section also continues to litigate a case in Mississippi under Sections 2 and 11(b} of
the Voting Rights Act. This case is unusual for several reasons: it is the most extreme case of
racial exclusion seen by the Voting Section in decades; the racial discrimination is directed
against white citizens; and we are not aware of any other case in which the Voting Section has
had to move for a prolective order to prevent intimidation of witnesses.

We will continue to closely investigate claims of voter discrimination and vigorously
pursue actions on behalf of all Americans wherever violations of Federal law are found.

The Division also had a record-breaking year with regard to enforcement of Section 208
of the Voting Rights Act in 2006. Tn Fiscal Year 2006, the Division’s Voting Section brought
four out of the nine lawsuits ever filed under Section 208 since it was enacted twenty-five years
ago. As the Committee knows, Section 208 assures all voters who need assistance in marking
their ballots the right to choose a person they trust to provide that assistance. Voters may choose
any person other than an agent of their employer or union to assist them in the voting booth.
During the past six years, we have brought seven of the nine cases ever filed under Section 208
in the history of the Act, including the first case ever under the Voting Rights Act to protect the
rights of Haitian Americans.

In 2006, the Voting Section processed the largest number of Section 5 submissions in its
history. The Division made two objections to submissions pursuant to Section 5, in Georgia and
Texas, and filed its first Section 5 enforccment action since 1998. The Division also madc an
objection pursuant to Scction 5 in Alabama in January 2007. Additionally, the Division is
vigorously defending the constitutionality of Section 5 of the Voting Rights Act in an action
brought by a Texas jurisdiction and recently filed an amicus brief in a Mississippi Section 5 case.
We also consented to several actions in Fiscal Year 2006 in jurisdictions that satisfied the
statutory requirements for obtaining a release, or “bailout,” from Section 5 coverage. The
Voling Section has begun a major enhancement of the Section 3 review process to minimize
unnecessary paperwork involved with submissions, make improvements in training, and expand
its outreach.

Our commitment to enforcing the language minority requirements of the Voting Rights
Act, reauthorized by Congress lasl sutamer, remains strong, with four Jawsuits filed in 2006.
During the past 6 years, the Civil Rights Division has litigated more cases on behalf of minority
language voters than in all other years combined since 1965. Specifically, we have successfully
litigated approximately 60 percent of all language minority cases in the history of the Voting
Rights Act.

Our cases on behalf of language minority voters have made a remarkabie difference in
the accessibility of the election process to those voters. As a result of our lawsuit, Boston now
employs five times more bilingual poll workers than before. As a result of our lawsuit, San
Diego added over 1,000 bilingua! poll workers, and Hispanic voter registration increased by over
20 percent between our settlement in July 2004 and the November 2004 general election. There
was a similar increase among Filipino voters, and Vietnamese voter registration rose 37 percent.
Our lawsuits also spur voluntary compliance: after the San Diego lawsuit, Los Angeles County
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added over 2,200 bilingual poll workers, an increase of over 62 percent. In many cases,
violations of Scction 203 are accompanied by such overt discrimination by poll workers that
Scction 2 claims could have been brought as well. However, we have been able to obtain
complete and comprehensive relief through our litigation and remedies under Section 203
without the added expense and delay of a Section 2 claim.

During Fiscal Year 2006, the Division continued to work diligently to protect the voting
rights of our nation’s military and overseas citizens, The Division has enforcement
responsibility for the UOCAVA, which ensures that overseas citizens and members of the
military, and their household dependents, are able to request, receive, and cast a ballot for
Federal offices in a timely manner for Federal elections. As a result of our efforts, in Fiscal Year
2006, the Voting Section filed the largest number of cases under UOCAVA in any year since
1992. In Calendar Year 2006, we filed successful UOCAVA suits in Alabama, Connecticut, and
North Carolina and reached a voluntary legislative solution without the need for litigation in
South Carolina. In Alabama and North Carolina, we obtained relief for military and overseas
voters in the form of State legislation. We also obtained permanent relief in the form of
legislation in a suit originally filed against Pennsylvania in 2004. All of these accomplishments
prompted an award from the Department of Defense to the Deputy who supervised all of these
cascs. The Civil Rights Division will continuc to make every effort to ensure that our citizens
abroad and the brave men and women of our military are afforded a full opportunity to
participate in Fedcral elections.

In 2006, the Voting Section also filed the largest number of suits under the National
Voler Registration Act since immediately following the Act becominy effeclive in 1995. We
filed lawsuits in Indiana, Maine, and New Jersey. The Voting Section’s suits against New Jersey
and Maine also alleged violations of the Help America Vote Act (HAVA). We resolved thesc
two suits with settlement agrcements that set up timetablcs for implementation of a statewide
computer database. The suit against Indiana, which admitted that its lists contained more than
300,000 ineligible voters, also was settled by consent decree. We are still litigating a late 2005
suit against Missouri regarding its failure, over the course of many years, to remove from its
voter rolls registrants who had moved or had died. The State’s failure in that regard caused
dozens of jurisdictions to report that voter registrations exceeded the total number of citizens
eligible to vote and, in some cases, more voter registrations than total population. More recently,
we filed suit and entered into a consent decree against a New Mexico Cournty where the victims
of the NVRA violations were primarily Native-American voters.

With January 1, 2006, came the first year of full, nationwide implementation of the
database and accessible voting machine requirements of HAVA. Accordingly, we began making
these statutory requirernents a priority for enforcement. HAVA requires that each State and
territory have a statewide computerized votet registration database in place for Federal elections,
aud that, among other requirements, there be accessible voting for the disabled in each polling
place in the nation. Many States, however, did not achieve full compliance and are struggling to
catch up. States missed these deadlines for many reasons, including ineffcetive time lines,
difficulty resolving compliance issucs, and various problems with vendors.
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The Division worked hard to help States prepare for the effective date of January 1, 2006,
through speeches and mailings to election officials, responses to requests for our views on
various issues, and maintaining a detailed website on HAVA issues. We have been, and remain,
in close contact with many States in an effort to help them achieve {ull compliance at the earliest
possible date.

A significant example of the success of the Division's cooperative approach in working
with Statcs on HAVA compliance came in our agreement with California on compliance with
HAVA's database provisions. Prior to the January 1, 2006, dcadline, the Voting Section reached
an important memorandum of agreement with California regarding its badly stalled databhase
implementation. Califomnia's newly appointed Secretary of State sought the Division's help to
work cooperativcly on a solution, and the Division put significant time and resources into
working with the State to craft a feasible agreement providing for both interim and permanent
solutions. We are very proud of this agrcement, which has scrved as a model for other States in
their database compliance efforts.

Where cooperative efforts prove unsuccessful, the Division enforces HAV A through
Jitigation. During 2006, the Section filed lawsuits against the States of New York, Alabama,
Maine, and New Jersey. In New York and Maine, the States had failed to make significant
progress on both the accessible voting equipment and the statewide dalabases. In Alabama and
New Jersey, the States had not yet implemented HAV A-compliant statewide databases for voter
registration. In addition, we filed a focal HAV A claim against an Arizona locality for its fajlure
to follow the voter information posting requirements of HAVA. The Section also defended three
challenges to HAVA and won a judgment after a Federal court trial in Penmsylvania. A separate
Pennsylvania State court judgment barring the use of accessible machines was overturned after
the Division gave formal notice of its intent to file a Federal lawsuit,

A major component of the Division’s work 1o protect voling rights is its election
monitoring program, which is among the most effeclive means of ensuring that Federal voting
rights are respected on election day. Each year the Justice Department deploys hundreds of
personnel to monitor elections across the country, Last year, the Divisien deployed a record
number of monitors and observers to jurisdictions across the country for a mid-term election. In
total, over 800 Federal personnel monitored the polls in 69 political subdivisions in 22 States
during the general election on November 7, 2006 — a record level of coverage for a mid-term
clection. In Calendar Year 2006, we sent over 1,500 Federal personnel to monitor elections,
doubling the numbcer sent in 2000, a presidential clection ycar.

Such extensive efforts require substantial planning and resources. Our decisions to
deploy observers and monitors are made carefully and purposefully so that our resources are
used where they arc most needed. To that end, I personally met with represcntatives of a number
of civil rights organizations prior to the 2006 general election, including organizations that
advocate on behalf of racial and language minorities, as well as groups who focus on disability
rights. During thesc meetings, [ encouraged these groups to share information about their
conccrns with us so that we could respond appropriately where needed. We made a detailed
presentation about the Division’s preparations for the gencral election and our clection day
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activities, distributed information about how to request monitoring for a jurisdiction, and
explained how (o contact us on election day through our toll free number and internet-based
complaint system. 1 also met with representatives from the National Association of Attomeys
General, the National Associztion of Secretaries of State and other representatives of similar
associations before last year’s general election. This meeting provided a forum for discussion of
Stale and local officials’ concern, and for the Division to provide information about our election
day plans.

On election day, Depariment personnel here in Washinglon stood ready. We had
numierous phone lines ready to handle calls from citizens with election complaints, as well as an
internet-based mechanistm for reporting problems. We hiad personnel at the call center who were
fluent in Spanish and the Division's language intcrpretation scrvice to provide translators in other
languages. On Election Day, the Voting Section received approximately 141 calls and 88 ¢-mail
complaints on its websitc. These 229 complaints resutted in approximately 332 issues raised, as
some complainants had multiple issues. Many of these complaints were subsequentty resolved
on election day; we will continue the process of following-up on the rest.

CRIMINAL CIVIL RIGHTS PROSECUTIONS

The Civil Rights Division’s Criminal Section continues to vigorously enforce Federal
criminal civil rights protections, having set prosecution records in several areas in Fiscal Year
2006. Our overall conviction rate rose from 91% in Fiscal Year 2005 to 98% in Fiscal Year
2006 — the highest conviction rate rccorded in the past two decades. We also charged 200
defendants with civil rights violations and obtained convictions of 180 defendants in Fiscal Ycar
2006 — both of which represent the highest totals in over two decades.

Our criminal prosecutions span the full breadth of the Division’s jurisdiction. In color of
law matters, we filed 44 cases (up from 29 the previous year) and charged 66 defendants
(compared to 45 in the previous year) in Fiscal Year 2006. Additionally, we charged 22
defendants in cases of bias crime, including charges of conspiracy, murder, and post-September
11, 2001, “backlash” crimes.

Our human trafficking efforts continue at an unprecedented pace. Working with the
various United States Attorneys' Offices, we charged 111 defendants in 32 cases and obtained 98
convictions in Fiscal Year 2006, a rccord number that nearly tripled the number of convictions in
the previous year. Since 2001, the Department has prosccuted 360 human trafficking defendants,
secured almost 240 convictious and guilty pleas, and opened nearly 650 new investigations.

That represents a six-fold increase in the number of human trafficking cases filed in court,
quadruple the number of defendants charged, and triple the number of defendants convicted in
comparison to 1995-2000. On January 31, 2007, the Attomey General and 1 announced the
creation of the new Human Trafficking Prosecution Unit within the Criminal Section. This new
Unit is staffed by the Section’s most seasoned human trafficking prosecutors who will work with
our partners in Federal and State law enforcement to investigate and prosecute the most
significant human trafficking crimes, such as multijurisdiclional sex trafficking cases.
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There has been renewed interest in the investigation and prosecution of unsolved civil
rights era murder cases. The Criminal Section continues to play & central role in this cffort. In
January 2007, the Attomey Generat announced the indictment of James Seale on two counts of
kidnapping and one count of conspiracy for his role in the 1964 abduction and murder of Charles
Moore and Henry Dee in Franklin County, Mississippi. And, in February 2007, the Attorney
General and the FBI announced an initiative to identify other unresolved civil rights era murders
for possible prosecution to the extent permitted by the available evidence and the limits of
Federal law.

Color of Law Violations

Therc is no doubt that law enforcement officers are asked to perform dangerous and
difficult tasks to serve and protcet our citizens. We ask these brave men and women to perform
their duties with a professionalism that keeps us all safe from harm and places 2 great deal of
public trust in them. 1havc no doubt that the overwhelming majority of law enforcement
officers and State agents are deeply committed to protecting the private citizens and maintaining
the integrity of the public trust. 1 think we all owe these hard-working men and women a decp
sense of gratitude. Unfortunately, there are some who abuse their positions of trust to mistreat
those in custody. Such unlawful behavior undermines the tireless efforts of the vast majority of
law enforcement officers who perform a tough job with professionalism and courage. When an
individual acting under the color of law abuses a position of authority and violates the law, the
Civil Rights Division is committed fo vigorously pursuing prosecution. The public must be able
to trust that no one, including those who wear a badge, is above the law. 1f that trust is broken,
public conlidence in the police force is undermined and an already diflicult job is made more
difficuit for those on the force.

In Fiscal Year 2006, nearly 50 percent of the cases brought by the Criminal Section
involved such prosecutions. From Fiscal Year 2001 through Fiscal Year 2006, we obtained
convictions of 50% rmore law enforcement officials for color of law violations than in the
preceding six fiscal years. In United States v. Walker and Ramsey, for example, the Criminal
Section successfully prosecuted two men for the politically-motivated assassination of the county
sheriff-elect at the direction of the incumbent sheriff. In previous State trials, the sheriff had
been convicted of murder and sentenced to life in prison, but the ather defendants had been
acquitted of murder charges. The Department stepped in and sought, successfully, convictions of
two of the men, including a former deputy sheriff.

In United States v, Marlowe, a Federal jury convicted defendant Robert Marlowe, a
formor Wilson County Jail sergeant and night shift supervisor, of assaulting jail detainees.
Marlowe participated in the beating of detainee Waltcr Kuntz and then failed to provide him with
the neccssary and appropriate medical care as he lay unconscious on the floor of the jail,
resulting in his death. The jury also convicted Marlowe and defendant Tomumy Conatser, a
former jailor who worked for Marlowe, of conspiracy fo assault jail detainees. Marlowe and
other officers bragged about the beatings and filed false and misleading reports to cover up the
assaults. During the course of this prosecntion, six other former Wilson County Correctional
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Officers pled guilty to felony charges relating to violations of the civil rights of inmates at the
Wilson County Jail. This case was prosecuted in partnership with the U.S. Attomey's Office for
the Middie District of Tennessee and the FBI. On July 6, 2006, defendant Marlowe was
sentenced to life in prison. Other defendants received prison terms of up to 108 months in
prison.

In addition to investigation and prosecution of color of law matters, Criminal Section
staff conducts a significant amount of (raining and outreach. These efforts are designed to help
law enforcement agencies prevent the occurrence of these violations. In Fiscal Year 2006, for
example, we made presentations on the Criminal Section's civil rights enforcement program to
local law enforcement officials attending the FBI's National Academy at Quantico, Virginia. We
also made presentations to Federal officials such as the FBI and the Department of l{omeland
Security. Criminal Scction staff also played a central role in designing and participating in a
civil rights training program for Fcderal prosecutors at the Department’s National Advocacy
Center in Columbia, South Carolina.

As I noted earlier, I have tremendous respect for the men and women in police
departiments who risk their lives around the country each and every day to ensure that America is
4 gafe place to live. To the extent that the Division can both assist further their mission and
promote constitutional policing, we are performing a valuable task.

Hate Crimes

The Civil Rights Division is deeply committed to the vigorous enforcement of our
nation's civil rights laws and, in recent years, has brought a number of high profile hate crime
cascs. We continue to aggressively prosecute those within our society who attack others because
of the victims' race, color, national origin, or religious beliefs. During Fiseal Years 2006 and
2007, the Division has continued to bring to justice those who commit these terrible crimes. For
example, in United States v. Eye and Sandstrom, the government is seeking the death penalty
against defendants who allegedly shot and killed an African-American man because of his race.
The government alleges that as the victim walked down the street, the defendants, whom he did
not know, drove by and shot at him. Their shots missed the victim, so the defendants allegedly
circled the neighborhood until they found him again. One of the defendants got out of the car,
rushed up to the victim, and shot him in the chest, killing him. Trial is currently set for August
2007.

Qur other cases involve equally disturhing violations. Tn United States v. Saldana, four
members of a violent Latino strect gang werc convicted of participating in a conspiracy aimed at
threatening, assaulting, and cven murdering African-Americans in a neighborhood claimed by
the defendants’ gang. All four defendants reccived life sentcnecs. As a result of this prosceution,
Criminal Section Deputy Chief Barbara Bermnstein recently was selected to receive the coveted
Helene and Joseph Sherwaod Prize for Combating Hate by the Anti-Defamation League. As one
of the select few in law enforcement to receive the prestigious award, the ADL said that Deputy
Chief Bemstein “exemplifies an ongoing eommitment, support, and contribution in helping lo
eliminate hate and prejudice.” In United States v. Coombs, a man in Florida pled guilty to
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burning a cross in his yard to intimidate an African-American family that was considering
buying the house next door to his residence. In United States v. Fredericy and Kuzlik, two men
pled guilty for their roles in pouring mercury, a highly toxic substance, on the front porch and
driveway of a bi-racial couple in an attempt to force them out of their home. In another case,
U.S. v. Walker, we charged three members of a white supremacist organization with assaulting a
Mexican-American bartender in Salt Lake City at his place of employment. These same
defendants allegedly assaulted an individual of Native-American heritage outside another bar in
Sait Lake City. This case is set for trial in April 2007

And, as noted earlier, the Criminal Section is working closely with the FBI to identify
unresolved civil rights era murders. Qur commitment to this effort is iltustrated in our track
rccord of aggressively prosecuting civil rights era cases when we have been able to overcome
jurisdictional and statutc of limitations hurdies. As a result of these efforts, the Criminal Section,
along with the United States Attorney’s Office for the Southern District of Mississippi, recently
secured the indictment of James Seale on two counts of kidnapping and one count of conspiracy
for his role in the 1964 ahduction and murder of Charles Moore and Henry Dee in Franklin
County, Mississippi. This case is currently set for trial in April of 2007. And, in 2003, the Civil
Rights Division successfully prosecuted Erpest Avants, a Mississippi Klansman who murdered
an African-American man in 1966.

Human Trafficking

The prosecution of the despicable crime of human trafficking, a modern day form of
slavery, continucs to be a major clement of our Criminal Section’s work. The victims of human
trafficking in the United Statcs are often minority women and children, who arc poor, are
frequently unemployed or underemployed, and lack access to social safety nets. These victims
have been exploited iu the commercial sex industry or have been compelled into manual or
domestic labor. The Attorney General’s initiative on human trafficking has made the
prosecution of these crimes a top priority. The Division continues to enhance our human
trafficking prosecution program through vigorous prosecution of these cases, autreach to State
and local law enforcement officers and non-governmental organizations who will find the
victirns of this terrible crime, and most recently through the creation of the Human Trafficking
Prosecution Unit described above.

In Fiscal Year 2006, the Division continued to aggressively pursue those who commit
human trafficking crimes, obtaining a record 98 convictions of human trafficking defendants.
Working with the various United States Altorneys’ Offices, we charged a record number of sex
trafficking defendants (85) and 26 labor trafficking defendants. In addition to prosecuting the
perpetrators of these horrible crimes, the Criminal Section also aids their victims. Under the
2000 Trafficking Victims Protection Act, 1166 trafficking victims from 75 countries have
obtained eligibility for refugee-type benefits from HHS with the aid of the Civil Rights Division
and other law enforcement agencies.

In Fiscal Year 2006, the Section obtained two of the longest sentences ever imposed in a
sex trafficking case in United States v. Carreto. Defendants organized and operated a trafficking
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ring that smuggled Mexican women and girls into the United States and then forced them into
prostitution in Queens and Brooklyn, New York. On April 27, 2006, two defendants were
sentenced (o 50 years in prison and a third defendant was sentenced to 25 ycars in prison for their
crimes. On March 2, 2007, Consuslo Carreto-Valencia, the mother of the Carreto brothers who
participated in their sex trafficking scheme, was arraigned in Federal court on a 27-count
indictment charging her with multiple counts of sex trafficking and refated crimes. She was
extradited to the United States from Mexico in January 2007.

In United States v. Arlan and Linda Kaufman, the defendants, who operated a residential
treatment facility for mentally ill adults, forced their severcly ill residents to Iabor on the
Kaufmans’ farm and to participate as subjects in pornographic videos. The defendants
committed traud when they billed Medicare for this “treatment” they provided the victims. In
November 2005, the defendants were convicted on all 35 counts of the indictment, including
conspiracy, forced labor, involuntary servitude, and fraud. On January 23, 2006, ArJan Kaufman
was sentenced to serve 30 years in prison and Linda Kaufman was sentenced to serve seven
years.

In United States v. Evelyn and Joseph Djoumessi, the defendants held a young
Cameroonian woman as an involuntary domestic servant for four and a half years. They
smuggled the 14-year-old victim into the United States with the false promise of an American
education and then held her in their home, forced her to work, beat her, and sexuatly assaulted
her. In March 2006, the defendants were convicted of conspiracy and involuntary servitude, and
they await sentencing.

On May 26, 2006, in United States v. Calimiim, husband and wile Milwaukee medical
doctors were convicted by a Federal jury for using threats of serious harm and physical restraint
against a Filipino woman to coerce her labor as a domestic servant. The couple recruiied and
brought the victim from the Philippines to the U.S. in 1985 when she was 19 years old. For the
next 19 years of her life, these defendants hid the victim in their home, forbade her from going
outside, and told her that she would be arrested, imprisoned and deported if she were discovered.
On November 19, 2006, the defendants were sentenced o 4 years imprisonment, and on
February 14, 2007, the Federal court awarded the victim over $900,000 in restitution.

In addition to our work in enforcement, the Criminal Section also actively reaches out to
educate law enforcement agencies about human trafficking. For example, our human trafficking
staff designed and launched a series of interactive human trafficking training sessions broadcast
live on the Justice Television Network in which nearly 80% of the U.S. Attomeys’ Offices
participated. The Division is also supporting the 42 task forces funded by the Bureau of Justice
Assistancc and Office for Victims of Crime by providing training and tcchnical assistance. We
are supporting the President’s Initiative Against Trafficking and Child Sex Tourism hy
performing assessmenis of anti-trafficking activities in targeted countries and making
recommendations on program development,

Additionally, a national conference on human trafficking was held in October 2006 in
New Orleans, Louisiana. Division staff played a central role in developing the program,
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moderated panels, gave speeches, and led interactive breakout sessions during the conference.
Over six hundred practitioners from law enforcement, non-governmental organizations, and
academia attended this very successful conference, At the conference, Attorney General
Gonzales announced additional funding totaling nearly $8 million for law enforcement agencies
and service organizations for the purpose of identifying and assisting victims of human
trafficking and apprehending and prosecuting those engaged in traflicking offenses. The funding
is being used to create new trafficking task forces in 10 cities around the country, bringing the
total number of funded task forees to 42.

While we have made tremendous strides in the fight against human trafficking, there is
still a great deal of work to be done. The Attorney General’s initiative {o eradicale this form of
slavery will remain a top priority of the Division.

HOUSING AND CIVIL ENFORCEMENT

The Housing and Criminal Enforcement Section is charged with ensuring nou-
discriminatory access to housing, credit, and public accommodations. We understand the
importance of thesc opportunities to American familics, and we have worked hard fo meet this
weighty responsibility. During Fiscal Years 2006 and 2007, the Division’s Housing and Civil
Enforcement Section has continued ifs strong commitraent to enforcing the Fair Housing Act
(FHA), the Equal Credit Opportunity Act (ECOA), and Title II of the Civil Rights Act of 1964.
In addition, in Fiscal Year 2006, it assumed enforcement jurisdiction over the Servicemembers
Civil Relief Act (SCRA).

On Fehruary 15, 2006, the Attorney Genceral launched Operation Home Sweet Home —a
concentrated initiative to expose and eliminate housing discrimination in America. In
announcing the program the Attomey General stated, “We will help open doors for people as
they search for housing. We will not allow discrimination to serve as a deadbolt on the dream of
safe accommodations for their family.” I am committed to making the Attorney General's
pledge a reality, and the Civil Rights Division will continue to dedicate renewed energy,
resources, and manpower to the testing program through investigations and visits designed to
expose discriminatory practices. Under Operation Homne Sweet Home, the Civil Rights Division
conducted substantially more fair housing tests in Fiscal Year 2006 than in Fiscal Year 2005 and
is testing at record-high levels in Fiscal Year 2007. In addition to increasing the number of tests,
Operation Home Sweet Home also strives to conduct more focused testing by concentrating on
areas to which Hurricane Katrina victims have rclocated and on areas that, based on Federal data,
have expericnced a significant volume of bias-related crimes.

Throughout this year, and in particular under Operation Home Sweet Home, the Division
will continue to aggressively combat housing discrimination. The Division has expanded our
outreach significantly by creating a new fair housing website
(http:/fwww.usdoj.gov/cri/housing/faithousing/index. html), establishing a tetephone tip line and
a new c-mail address specifically to reccive fair housing complaints, and sending outreach letters
to over 400 public and private fair housing organizations. In Fiscal Year 2006, we filed two
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cases developed through our testing program that allege a pattern or practice of discrimination.
We have filed one testing case so far in Fiscal Year 2007 and expect to see more in the future as
a result of our enhanced testing program.

We continue to enforce the anti-discrimination requirements of Title Il During Fiscal
Year 2006, we filed and resolved a Title IT lawsuit against the owner and operator of Eve, 2
Milwaukee nightclub. We alleged that the nightclub discriminated against African-American
patrons by denying thcm admission for false reasons, such as that the nightclub was too full or
that it was being reserved for a private party. Our settlement agreement requires the nightclub to
implement changes to its policies and practices in order to prevent such discrimination. We also
continue to monitor compliance with our 2004 consent decree in United States v. Cracker Barrel
Old Country Stores as the company makes progress toward compliance with the comprehensive
reforms mandated by that consent decree.

Notably during Fiscal Year 2006, the Civi! Rights Division filed more sexual harassment
cases than in any year in its history, Sexual harassment by a landlord is particularly disturbing
because the perpetrator holds both the lease and a key to the apartrent. For example, one suit
alleges that the owner of numerous rental properties in Minnesota has subjected female tenants to
severe and pervasive sexual harassment, including making unwelcome sexual advances;
touching femalc tenants without their consent; entering the apartments of female tenants without
pernission or notice; and threatening to or taking steps to evict fernale tenants when they refused
or objected to his sexual advances. In another case, the Housing and Civi} Enforeement Section
obtained a consent decree requiring the defendants, whe were the property managers, owner, and
a maintenance man, to pay $352,500 in damages to 20 identified aggrieved persons, as well as a
$35,000 civil penaity.

Although most sexual havassment cases are filed under the Fair Housing Act, in Fiscal
Year 2006 the Division filed its first-ever sexual harassment case under the Equal Credit
Opportunity Act. The complaint alleges that a former vice president of the First National Bank
of Pontotoc in Pentotoc, Mississippi, used his position to sexually harass female borrowers and
applicants for credit. This case is currently in litigation.

Our lawsuits also protect the rights of Americans to purchase houses as well as rent themn.
Our fair lending enforcement efforts are another component of our fight against housing
discrimination. While a lender may legitimately consider a range of {actors in determining
whether to provide a candidate a loan, race has no placc in this determination. “Redlining” is the
term used to describe a lender’s refusal to give loans in certain areas based on the racial makeup
of the area’s residents. The Division is working hard to climinate this form of discrimination,
which places a barrier between Americans and the dream of owning their own home.

We recently filed and resolved a lawsuit against Centier Bank in Indiana, alleging
violations of the Equal Credit Opportunity Act and the Fair Housing Act. In this case, we
alleged Centicr unlawfully refused to provide its lending products and services on an equal basis
to residents of minority neighborhoods, thereby denying hundreds of loans to prospective
African-American and Hispanic residents. Under the settlement agreement, the bank will open
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new offices and expand existing operations in the previously excluded aveas, as well as invest
$3.5 million in a special financing program and spend at least $875,000 to promote its products
and services in these previously excluded areas.

In Fiscal Year 2007, we filed and resolved a case against Compass Bank for violating the
Equal Credit Opportunity Act by engaging in a pattern of discrimination on the basis of marital
status in thousands of automobile loans it made through hundreds of different car dealerships in
the South and Southwest. Specifically, we alleged that the bank charged non-spousal co-
applicants higher interest rates than similarly-situated married co-applicants, Under the consent
decree, the bank will pay up to $1.75 million to compensate several thousand non-spousal co-
applicants whom we alleged were charged higher rates as a result of their marital status.

A vital element of the President's New Freedom Initiative is the Division's enforcement
of the accessibility provisions of the FHA, The FHA requircs that multi-family housing
constructed after 1991 include certain provisions to make it usable by people with disabilities. In
2003, we launched our Multi-Family Housing Access Forum, intended to assist developers,
architects, and others undcrstand the FHA's accessibility requirements and to promote a dialogue
between the developers of multi-family housing and persons with disabilities and their
advocates. Our last Access Forum event, held in the Phoenix area in November 2006, attracted
nearty 100 persons.

In addition to these proactive outreach efforts, the Division continues to actively litigate
cases involving housing that is not designed and constructed in accordance with the Fair Housing
Act and the Americans with Disabilities Act. We resolved five cases in Fiscal Year 2006
through consent decrees and have resolved four cases already in Fiscal Year 2007. We also filed
three new design and construction cases in Fiscal Year 20006, which are currently in litigation.

In Fiscal Year 2007, we also settled two group home cases against municipalities. Our
set(lement with the City of Saraland, Alabama, requires the city to allow a foster-care home for
adults with meutal disabilities to operate in a single-family residential zone. The city must also
pay $65,000 in damages and fees to the coraplainants and a $7,000 civil penalty to the United
States. Our settlement with the Village of South Elgin, [linois, requires the village to grant a
permit for up to seven residents fo a “sober home™ providing a supportive envirorment for
recovering alcoholics and drug users; o pay $25,000 in monetary damages to the owner of the
home; to pay $7,500 to each of two residents who were forced to leave the home; and to pay a
$15,000 civil penalty.

We also have begun our efforts to enforce the SCRA. We recently opened our first
mvestigation and have several matters under review.
DISABILITY RIGHTS

Since the January 2001 announcement of the President’s New Freedom Tnitiative, the
Division's Disability Rights Scction has achicved results for people with disabilities in over
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2,000 actions under the Americans with Disabilities Act of 1990 (ADA), including formal
settlement agreements, informal resolution of complaints, successful mediations, consent
decrees, and favorable court decisions. In Fiscal Year 2006 alone, the Division achieved
favorable results for persons with disabilities in 305 cases and matters, which provided injunctive
relief and compensatory damages for people with disabilities across the country and set major
ADA precedents in a number of important areas, The Division also continued its important work
under Project Civic Access. Many Americans with disabilities are able to enjoy life in a much
fuller capacity as a result of our enforcement activities, and the Division will continue to make
our efforts in this area a priority.

Our work under thc ADA during my tcnure as Assistant Attorncy General involved cases
across the country and in a variety of settings, including hospitals, public transportation,
restacrants, movie theaters, college campuses, and retail stores.

An example of our work in a hospital setting is an agreement we reached with Laurel
Regional Hospital in Maryland on behalf of persons with speech or hearing impairments. The
hospital agreed to assess the communication needs of individuals with speech or hearing
disabilities and provide qualified interpreters (on-site or video interpreting) as soon as possible
‘when necessary for effective communication.

In the area of public transportation, the City of Detroit agreed to take steps to ensure that
public bus whee!chair lifts are operable and in good repair and to provide altemate transportation
promptly when there are breakdowns in accessible bus service.

The Division has also entered into agreements with major movie theater companies to
make the experience of going lo the movies more accessible to all Americans. Two of the largest
movie lheater chains in the country, Cinemark USA, Inc. and the Regal Entertainment Group,
agreed to dramatically improve the movie going experience for persons who use wheelchairs and
their companions at stadium-style movie theaters across the United States. Both chains have
agreed that all future construction at both theater chains wilk be designed in accordance with
plans approved by the Department and barriers will be removed at ceriain existing theaters,

Project Civic Access (PCA) is a wide-ranging initiative to ensure that towns and cities
across America comply with the ADA. The goal of Project Civic Access is to ensure that people
with disabilities have an equal opportunity to participate in civic life. To date, we have reached
152 agreements with 141 communities to make public programs and faciiities accessible. Each
of these communities has agreed to take specific steps, depending on local circumstances, to
make core government functions more accessible to people with disabilities. These agrcements
quile literally open civic life up to participation by individuals with all sorts of disabilities. Thc
agreements have improved access to many aspects of civic life, including courthouses, libraries,
parks, sidewalks, and other facilities, and address a wide range of accessibility issues, such as
employment, voting, law enforcement activities, demestic violence shelters, and emergency
preparedness and response. During the past 6 ycars, we have obtained more than 80% of the
agreements reached under Project Civic Access since it began in 1999, improving the lives of
more than 3 million Americans with disahilities.
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On December 5, 2006, the Division entered its 150th Project Civic Access agreement
with Kanawha County, a region of West Virginia where almost 22% of the population has
disabilities, Under this agreement, the county will ensure access for people with disabilities to
county programs and facilities, including administrative buildings, courts, emergency
management programs and facilities, law enforcement programs and facilities, the website, and
polling places. The agreement was signed at a ceremony along with two other agreements: the
{irst, an agreement with Kanawha County Parks and Recreation, ensuring access for people with
disahilities to the county’s parks and recreation programs, services, activities, and facilities, and
the second, an agreement with Metro 9-1-1 of Kanawha County, ensuring access to 9-1-1
emergency cominunication services for people in the county and the City of Charleston who are
deaf, are hard-of-hearing, or have speech impairments.

‘We have expanded our PCA focus to include emergency preparedness for people with
disabilities. Our activities related to recovery from the hurricanes in the Guif region in 2005
have included working with the Department of Housing and Urban Development (HUD) to
design specifications and floor plans that the Federal Emergency Management Agency (FEMA)
can use to procure and install fully accessible travel trailers and mobile homes. We also
provided guidance to FEMA on constructing accessible ramps for trailers and mobile homes,
trained FEMA's equal rights staff on best practices in addressing the emergency-related needs of
people with disabilities, and began working with certain local governments to ensure that their
emergency management plans appropriately address the needs of individuals with disabilities.
Under Executive Order 13347, Individuals with Disabilities in Emergency Preparedness, the
Division is collaborating with the Department of Homeland Security's Office for Civil Rights
and Civil Liberties in its emergency management and Gulf Coast rebuilding activities.

In October 2006, the Attorney General directed the Civil Rights Division to use the
knowledge and experience the Division has gained in its work with State and local governments
under Project Civic Access to begin a tcchnical assistance initiative, As a result, the Division is
publishing the “ADA Best Practices Tocl Kit for State and Local Governments,” a document to
help State and local governments improve their compliance with ADA requirgments. This Tool
Kit is being released in several installments. In the Tool Kit, the Division will provide
commonsense explanations of how the requirements of Title IT of the ADA apply to State and
local government programs, services, activities, and facilities. The Tool Kit will include
checklists that State and local officials can use to conduct assessments of their own agencies to
determine if their programs, services, activities, and facilities are in compliance with key ADA
requirements.

The first installment, released on December 5, 2006, covered “"ADA Basics: Statute and
Regulations” and “ADA Coordinator, Notice and Grievance Procedure: Administrative
Requirements Under Title Tl of the ADA.” The second installment, issued on February 27, 2007,
covered “General Effective Communication Requirements Under Tiile IT of the ADA” and “9-1-1
and Emergency Communications Services." These installments, and all subsequent instaliments,
will be available on the Department’'s ADA Website (www.ada.gov). While State and local
officials are not required to use these technical assistance materials, they are strongly encouraged
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to do so, since the Tool Kit checklists will help them to identify the types of noncompliance with
ADA requirements that the Civil Rights Division has commonly identified during Project Civic
Access compliance reviews as well as the specific steps that State and local officials can take to
resolve these common compliance problems.

The Division continues to have great success with the Disability Rights Section's
innovative ADA Mediation Program. Using more than 400 professional ADA-frained mediators
throughout the United States, the ADA Mcdiation Program continues to expand the reach of the
ADA at minimum expense to the government. It allows the Section quickly to respond to and
resolve ADA complaints effectively, efficiently, and voluntarily, resulting in the elimination of
barriers for people with disabilities throughout the United States. Since its inception, more than
2,500 complaints filed with the Department alleging violation of Title IT and Title IIT have been
referred to the programa. Of the more than 1,900 mediations completed, 77% have been
successful. Last fiscal year's success rate climbed to 82%, our highest ever.

The Division promotes voluntary compliance with the ADA through a wide range of
technical assistance and outreach efforts. I have personally attended meetings of our ADA
Business Conncction, a multifaceted initiative for businesses started by the Department in 2002.
This initiative includes conducting a series of meetings between disability and business
communities around the country and producing publications on topics related to the ADA that
are of particular interest o small businesses. In Fiscal Year 2004, a series of dynamic ADA
Business Commection Leadership meetings were held in four cities with more than 150
participants from small and mid-sized businesses, large corporations, and organizations of people
with disabilities.

In addition to the Business Connection mestings, we also operate an ADA Information
Line as well as an informative website. Qur ADA Information Line receives over 100,000 calls
annually from people seeking to discuss specific issues with ADA Specialists or order technical
assistance publications through the automated system. In Fiscal Year 2006, over 46,000 calls to
the ADA Information Line were answered hy ADA Specialists. Also, the Section’s popular
ADA Website, www.ada.gov, continues to be active. In Fiscal Year 2006, it served more than
3.1 million visitors who viewed the pages and images more than 49 million times, an increase in
hits of over 30% over the prior year.

In addition to these outreach efforls, in Fiscal Year 2006 the Disability Rights Section
sent a mailing to 25,000 State and local law enforccment agencies offering frce ADA
publications and videotapes devcloped specificaily for iaw enforcement audicnces. We also
isstcd a revised and expanded guide for local governments on making emergency preparedness
and response accessible for people with disabilities. Additionally, the Section participated in
more than 70 speaking and outreach events in Fiscal Year 2006.

The Disability Rights Section publishes regulations to implement Title II and Title III of
the ADA and serves as the Attorney General's liaison to the U.S. Architectural and
Transportation Barriers Compliance Board (Access Board). During 2006 and 2007, the Scction
continued to develop revised ADA regulations that will adopt updated design standards
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consistent with the revised ADA Accessibility Guidelines published by the Access Board in July
2004, The revised guidelines are the result of a multi-year effort to promote consistency among

the many Federal and State aceessibility requirements. We are now drafting a proposed tule and
developing the required regulatory impact analysis.

SPECIAL LITIGATION

The Division’s Special Litigation Section has two core missions: protecting the civil
rights of institutionalized persons and promoting constitutional law enforcement.

The Civil Rights of Institutionalized Persons Act (CRIPA) authorizes the Attorney
General to investigate patterns or practices of violations of the Federally protected rights of
individuals in State-owned or -operated institutions. These inctude nursing homes, fcilities for
those with mental iliness and developmental disabilities, prisons, jails, and juvenile justice
facilities. Our investigations focus on a myriad of issues, including abuse, medical and mental
health care, fite safety, security, adequacy of treatment, and training and education for juveniles.

In Fiscal Year 2006 alone, the Civil Rights Division conducted over 123 investigatory
and compliance tours. Thus far in Fiscal Year 2007, the Division is handling CRIPA matters and
cases involving over 195 facilities in 34 States, the District of Columbia, the Commonwealths of
Puerto Rico and the Northern Mariana Islands, and the Territories of Guam and the Virgin
Islands. The Division also continues its investigations of 95 facilities and monitoring the
implementation of consent decrees, settlement agreements, memoranda of undeestanding, and
court orders involving 99 facilities. Finally, in Fiscal Year 2007, the Division has opened six
investigations of 25 facilitics, obtained three settlement agreements, and issued three findings
letters.

Since January 20, 2001, this Administration has authorized 70 CRTPA investigations,
more than a 20 percent inercasc over the 57 investigations opened during the preceding six year
period. With regard to juvenile justice facilities, this Administration has increased the number of
settlement agreements by more than 60%, has more than doubled the number of investigations
(21 vs. 9), and has more than doubled the number of findings letters (14 vs. 5) issued. One
example of the Division’s work regarding juvenile justice facilities is the successful resolution of
our lawsuit against the State of Mississippi in connection with conditions of confinement at the
Oakley and Columbia Training Schools in June 2005. The Division filed suit in December 2003
following an investigation that found evidence of shockingly abusive practices, including
hogtying, pole-shackling, and placing suicidal students for extended periods of time into & “dark
room,” naked, with only a hole in the floor for a toilet. Children who became ill during
strenuous physical exercise were made to eat their vomit. The consent decree requires the State
to implement reform regarding protection from harm and use of force. We also separately
entered into a settlement agreement with the Statc regarding mental health care and special
education services. Since the settlement, we have made numerous monitoring visits to ensure
that the principles of the settlement are effectuated. Division staff have made several on-site
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visits to the facility in the last several months, We continue to vigorously enforce our agreement
to ensure that youth are protected from harm and that mandated reforms are timely implemented.

The Division’s important health care work is illustrated by a recent historic set{lement
with California involving four State mental health care facilities that provide inpatient
psychiatric care to nearly 5,000 people committed civilly or in connection with criminal
procesdings. The Division’s investigation, which commenced in March 2002, initiaily involved
one facility but ultimately expanded to include three others. Among other violations, we found a
pattern and practice of preventable suicides and serious, life-threatening assaults by staff and
other patients. In two instances, patients were murdered by other patients. The extensive
reforms required by the consent decree, which was filed in court last summer, mandate that
individuals in the hospitals are adequately protected from harm, are provided adequate services
to support their recovery and mental health, and are served in the most integrated setting
appropriate for their needs, consistent with the terms of any court-ordered confinement. To date,
the State has been very cooperative with the Division’s efforts to implement the comprehensive
settlements.

In Fiscal Year 2006, the Division has aggressively pursued contempt actions against
several recalcitrant jurisdictions to address their long-term Failure to achieve compliance with
agreed-upon settlement remedies. For example, in United States v. Virgin Isiands, our
inspections of the adult dctention center revealed unsupervised housing units, inadequate medical
and mental health carc, and deplorablc environmental conditions. As a result, the court granted
the Division's motion to find the Virgin Islands in contempt of the court's previous orders and
our consent decree addressing conditions at the detention center. Specifically, the court ordered
the appointment of a special master to address ongoing violations of the constitutional rights of
persons incarcerated at the facility. Although violence at the facility has becn an ongoing issuc,
we have been working closcly with the Special Master and the jurisdiction to address the long-
term systemic failures at the facility.

In addition to its CRIPA work, the Special Litigation Section investigates patterns or
practices of violations of Federally protected rights by law enforcement agencies under Section
14141 of the 1994 Violent Crime Control and Law Enforcement Act.

The Division has ensured the integrity of law enforcement by more than tripling the
number of settlements negotiated with police departments across the country from 2001 10 2006.
During this timeframe, the Administration has successfully resolved fourteen pattern or practice
police misconduct investigations involving eleven law enforcement agencies, compared to only
four investigations resolved by seitleinent during a comparable time period of the previous
Administration. From 2001 to 2006, the Division filed more consent decrees (4 vs. 3) than in the
preceding 6 years. We have issued, moreover, more than six times the numbers of technical
assistance letters to police departments (19 vs. 3). Additionaily, during the current fiscal year,
the Division is focusing its resources on vigorously monitoring the enforcement of its nine
existing settlement agreements to ensure timely compliance with the terms of those agreements.
Similarly, the Division continues to place a great deal of emphasis on providing on-going
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technical assistance to law enforcement agencies regarding best practices and how to conform
their policies and practices to constitutional standards.

EMPLOYMENT DISCRIMINATION

The Civil Rights Division remains diligent in combating employment discrimination, one
of the Division’s most long-standing obligations. Title VII of the Civil Rights Act of 1964, as
amended, prohibits employment discrimination on the basis of race, color, religion, sex, or
nationat origin. Most allegations of employment discrimination are made against private
cmployers. Those claims arc investigated and potentially litigated by the Equal Employment
Opportunity Commission (EEOC). Howcever, the Civil Rights Division’s Employment Litigation
Section is responsible for one vital aspect of Title VII enforcement: discrimination by public
employers.

Pursuant to Section 707 of Title V1L, the Attorney General has authority to briug suit
against a State or Jocal government employer wherc there is reason to believe that a “pattern or
practice” of discrimination exists. These cases are factually and legaily complex, as well as
time-consuming and resource-intensive. In Fiscal Year 2006, we filed three complaints alleging
a pattern or practice of employment disctimination.

In United States v. City of Virginia Beach and United States v. City of Chesapeake, the
Division alleged that the cities bad violated Section 707 by screening applicants for entry-level
police officer positions in a manner that had an unlawful disparate impact on African-American
and Hispanic applicants. In Virginia Beach, the parties reached a consent decree providing that
the city will use the test as one component of its written examination and not as a separate
pass/fail screening mechanism with its own culoff score. The City of Chesapeake litigation is
ongoing.

In United Stares v. Southern {llinois University, the Division challenged under Title VII
three paid graduate fellowship programs that were open oaly to students who were either of 2
specified race or national origin or who were female. While denying that it violated Title VII,
the University admitted that it limited eligibility for and participation in the paid fellowship
programs on the basis of race and sex. The case was resoived by a consent decree approved by
the court on February 9, 2006.

Additionally, during Fiscal Year 2006, the Section resolved liability or relief issues in
eight pattern or practice lawsuits. Six of these cases involved consent decrees that were filed in
Fiscal Year 2006, and two involved cases in which conscnt decrces werc filed in Fiscal Year
2005. One example is a paitern or practice case the Division brought against the Ohio
Environmental Protection Agency. We reached a consent decree on September 5, 2006, that
accommodated employees with religious objections to supporting the public employees' union.
The consent decree permits objecting employees to direct their union fees to charity.
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The Division also has enforcement responsibility for the Uniformed Service Employment
and Reemployment Rights Act of 1994 (USERRA). USERRA was enacted to protect veterans
of the armed services when they seek {o resume the job they left to serve their country.
USERRA enables those who serve their country to return to their civilian positions with the
seniority, status, rale of pay, health benefits, and pension benefits they would have received if
they had worked continuously for their employer. In Fiscal Year 2006, the Division filed four
USERRA complaints in Federal district court and resolved six cases. In Fiscal Yeuar 2007 thus
far, we bave filed 2 complaints in district court and resolved 3 cases.

During Fiscal Year 2006, we filed the first USERRA class action complaint ever filcd by
the United States. The original class action complaint, which was filed on behalf of the
individual plaintiffs we represent, charges that American Airlines (AA) violated USERRA by
denying three pilots and a putative class of other pilots employment benefits during their military
service. Specifically, thc complaint allcges that AA conducted an andit of the icave taken for
military service by AA pilots in 2001 and, based on the results of the audit, reduced the
employment benefits of its pilots who had taken military leave, while not reducing the same
benefits of its pilots who had taken simitar types of non-military leave. Other examples of recent
USERRA suits include Richard White v. 5.0.G. Specialty Knives, in which a reservist’s
employer terminated him on the very day that the reservist gave notice of being called to active
duty. We resolved this case through a consent decree that resuited in a monetary payment to the
reservist. In McCullough v. City of Independence, Missouri, the Division filed suit on behalf of
Wesley McCullough, whose empioyer allegedly disciplined him for {ailing to submit “wriften”
orders to obtain military leave. We entered into a consent decree in which the employer agreed
to rescind the discipline and provide Mr. McCullough payment for the time he was suspended.
The employer also agreed to amend jts policies to ailow for verbal notice of military service.

The Division has proactively sought to provide information to members of the military
about their rights under USERRA and other laws. We recently launched a website for service
members (www.servicemembers,gov) explaining their rights under USERRA, the Uniformed
and Overseas Citizen Absentee Voting Aet (UOCAVA), and the Servicemembers’ Civil Retief
Act (SCRA).

EQUAL EDUCATIONAL OPPORTUNITIES

The Division continues its important work of ensuring that equal educational
opportunities are available on a non-discriminatory busis. The Division currently has hundreds
of open desegregation matters, some of which are many decades old. The majority of these cases
had been inactive for years, yet each represents an unfulfilled mandate to root out the vestiges of
de jure segregation to the extent practicable and to return control of constitutionally compliant
public school systerms to responsible local officials.

To ensure that districts comply with their obligations, the Division actively reviews open
desegregation cases to monitor issues such as student assignment, faculty assignment and hiring,
transportation policies, extracurricular activities, the availability of equitable facilities, and the
distribution of resources. In Fiscal Year 2006, the Educational Opportunities Section initiated 38
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new case reviews to determine whether districts have met their desegregation obligations, cur
second highest total to date for any fiscal year. So far, in Fiscal Year 2007 the Section has
initiated 30 new case reviews. For thosc districts that have achieved unitary status, we join in the
school distnicts” motions to dismiss the case. For those districts that have not met their
obligations, the Section works with the district (o put it on the path to unitary status. In Fiscal
Year 2006, we identified 14 cases in which additional relief was necded; to date, in Fiscal Year
2067, 5 cases were identified.

Based upon these efforts, in Fiscal Year 2006, the Division resolved United States v,
Covington County, Mississippi. This is a district that operated under desegregation orders
entered by a court in 1970 and 1975. The case review process revealed that although the
majority of students district wide are African Amcrican, the largest school maintained in the
distriet was nearly all white. The consent decree descgregated the schools, which resulted in
reduced transportation times for many students and provided enrichment programs for one
school that could not be easily desegregated.

We are also actively seeking relief in districts such as McCombh, Mississippi, where we
are opposing scgregated classroom assignments. The Division worked to address other issues in
education during Fiscal Year 2006, including inter-district student transfers. In Alabama, the
Division entered into a statewide consent decree which addresses desegregation with respect to
the construction of school facilities.

In Fiscal Year 2007, we filed a successful motion for summary judgment in West Carroll
Parish, Louisiana, The court determined that the school board had failed to climinate vestiges of
discrimination in school assignments and required further student desegregation relicf.

The Educational Opportunities Section is also achieving resulis for persons with
disabilities in the education setting. In Fiscal Year 2006, the Section suecessfully defended the
Department of Education’s regulation interpreting the “stay put” provision of the Individuals
with Disabilities Education Act in a case involving the Commonwealth of Virginia and a local
schoo] district. The Section also successfully defended the Equal Educational Opportunities Act
of 1974's provision regarding the obligation to take action to overcome language barriers for
English Language Leamners from an atlack by the State of Texas, which alleged that Congress
did not properly abrogate the State’s immunity from suit. In Fiscal Year 2007, we continued our
work in this area by opening several new investigations. The Section also continued its work in
investigating allegations of rcligious discrimination.

PROTECTING CIVIL RIGHTS AT THE APPELLATE LEVEL

During my tenure as Assistant Attomey General, the Division’s Appellate Section has
filed 149 briefs and substantive papers in the United States Supreme Court, the courts of appeals,
‘and the district courts. Eighty-three of these filings were appellate briefs for the Office of
Immigration Litigation (OIL). Exeluding OIL decisions, 90% of the dccisions reaching the
merits were in fuil or partial accord with the Division’s contentions. The courts of appeals
rendered 39 merits decisions, 90% of which were in full or substantial accord with the Division's
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contentions. The district courts rendered five decisions, four of which were in full or substantial
accord with the Division’s contentions. During this period, the Division filed 18 amicus briefs,
bringing the total number of amicus bricfs filed during this Administration to 94. [ would like to
highlight two cases that the Appellatc Scction has handled during my tenure as Assistant
Attorney General.

In the United States Court of Appeals for Fifih Circuit, the Appellate Section {iled a brief
defending the conviction the Division obtained in United Stares v. Simmons. While on duty as a
police officer, the defendant took a 19-year-old woman into custody, drove her to a remote
wooded area in the middle of the night, and raped her as another police officer served as a
lookout. He was acquitted of sexual battery and conspiracy charges in State court, After the
State court verdict, the Division conducted its own investigation and located a number of
witnesses who had not testified at the State trial. The defendant was then indicted by a Federal
grand jury for sexual assault while acting under color of law, in violation of 18 US.C. § 242. He
was convicted of this charge, with the jury finding that the offensc involved aggravated sexual
abuse resulting in bodily injury to the victim. The district court senteneed him to 20 years in
prison. The defendaunt appealed his conviction, and the United States cross-appealed his
sentence. The Fifth Circuit issued a decision affirming the defendant’s conviction, vacating his
sentence, and remanding for resentencing.

In United Stares v. Lee, the Appellate Section successfully argued in the United States
Court of Appcals for the Ninth Circuit in support of the conviction and sentence obtained by the
Division. The defendant, who owned and operated a garment factory in American Samoa,
recruited workers from Vietnam, China, and American Samoa. Once the workers arrived at his
factory, the defendant abused them in various ways, including imprisonment, starvation, and
thrcats of deportation. The defendant was convicted of cxtortion, money Jaundering, conspiracy
to violate civil rights, and holding workers to a condition of involuntary servitude. He was
sentenced to 40 years” imprisonment. Tn affirming the defendant’s convictions and sentence, the
Ninth Circuit held, among other things, that a person arrested in American Samoa for allegedly
commiitting crimes in America Samoa may properly be tried and convicted in the United States
District Court for the District of Hawaii.

PROTECTION OF IMMIGRANTS’ EMPLOYMENT RIGHTS

From our country's inception, we have been a nation built by immigrants who have
continually come to America seeking new and better opportunities. This is still the case (oday,
as new and recent immigrants make up a significant portion of the labor pool. Yet often,
individuals who are work-authorized immigrants, naturalized U.S. citizens, or native-born U.S.
citizens face workplace discrimination because they might look ot sound "foreign.”

This is where the Civil Rights Division's Office of Special Counsel for Immigration-
Related Unfuir Employment Practices ("OSC") takes action. OSC enforces the anti-
discrimination provisions of the Immigration and Nationality Act as amended by the
Immigration Reform and Control Act of 1986 ("IRCA™), which protects lawfu} workers from
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intentional employment discrimination based upon citizenship, immigration status, or national
origin, unfair documentary practices refating to the employment eligibility verification process,
and retaliation.

OSC accomplishes its mission to protect lawful workers from discrimination through
both enforcement and outreach. Our enforcement efforts include charge investigations,
settlements and resolutions, informal telephone interventions, and litigation. OSC pursues both
individual viclations and pattems or practices of discimination. A few examples of these
actions include unlawful citizen-only hiring policies; preferences for undocumented workers; and
refusal to employ lawful workers because employers did not follow proper employment
eligibility verification procedures. The victims in these cases include native-born U.S. citizens,
naturalized U.8. citizens, lawful permanent residents, asylecs, refugees, and other work-
authorized immigrants from around the world. The employers in thesc cases include somc of the
nation's largest companies as well as smaller businesses.

in Fiscal Year 2006, OSC settled 72 charges through either formal settlement agreements
or letters of resolution and has settled 52 charges thus far in Fiscal Year 2007. For example, in
Jauis A. Lopez v. GALA Construction, Inc., a lawful permanent resident from Mexico was refused
hire because a construction company rejected his unrestricted Social Security card and Resident
Alien card for employment eligibility verification. OSC settled the charge. As a result, the
charging party received over 311,000 in back pay and Iront pay, and the company agreed to train
its managers in proper employment eligibility verification procedures and non-discriminatory
hiring practices. In addition, over the past year, OSC has investigated 85 charges of citizenship
status discimination filed by the Programmers Guild, a professional society that advances the
interests of computer programmers, The Programmers Guild filed charges against software and
information technology (IT) companies that placed internet ads stating an explicit hiring
preference for lemporary visa holders, such as H-1B visa holders, over U.S. citizens and other
authorized workers. OSC has resolved 38 of these charges (inclusive of the 52 settled charges
noted above). Consequently, IT companies across the nation have agreed to end hiring
preferences for temporary visa holders over other U.8. workers and will no longer post
discriminatory job advertisements. They also have agreed o post equal employment opportunity
notices on their websites.

Informal interventions are another type of our enforcement activities. Through its
hotlines, OSC often is able to bring early, cost-effective resolutions to employment disputes that
might otherwise result in the filing of charges and litigation expenses. In Fiscal Year 2006, OSC
successfully completed 189 telephone interventions and has completed 90 telephone
interventions thus far in Fiscal Ycar 2007.

0OSC also engages in educational and outreach activities to workers, employers, the bar,
umions, legal services, and advocacy organizations to deter potential immigration-related
employment discrimination. Our outreach program is multi-faceted and ineludes ernployer and
worker toll-free hotlines, public service announcements, outreach and training materials designed
to reach both English speakers and those with limited English proficiency, presentations, a
website, and a periodic newsletter. OSC disttihuted approximately 65,400 individual picces of
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educational materials in FY 2006, 39 percent of which were in Spanish. Thus far in Fiscal Year
2007, OSC has distributed approximately 44,000 educational materials. Over the past eighteen
months, its public service announcements have aired more than 20,750 times on television and
radio in English and Spanish, reaching an estimated audience of approximately 48 million. Thus
far in Fiscal Year 2007, over 650 television public service announcements have been aired,
reaching an estimated audience of more than 6 million English- and Spanish-speaking viewers,
OSC also administers a grant program which awards funds to organizations for the purpose of
conducting public education programs under the anti-discrimination provisions of the
Immigration and Nationality Act. OSC's grantees have inciuded State and local fair employment
practices agencies, business organizations, and non-profit and faith-based immigrant service
organizations. This year’s grants include, among other things, coordination of legal and social
services for immigrant communitics in the post-Katrina Gulf Coast region.

LIMITED ENGLISH PROFICIENCY

In addition to the Diviston's major efforts for those who are limited-English proficient in
the areas of voting and education, we are also making strides on behalf of those who need
Janguage assistance in other areas. This Administration has made a priotity of ensuring
implementation and enforcement of civil rights laws affecting persons with limited English
proficiency (LEP). The Division’s Coordination and Review Section plays a central role in this
effort, and during my tenure as Assistant Attorney General, it has continued its work to ensure
that LEP individuals are able to effectively participate in or benefit from Federally assisted and
Federally conducted programs and activities.

The Division works on behalf of LEP individuals in its role in implementing Executive
Order 13166 and Title VI of the Civil Rights Act of 1964. The Division’s Coordination and
Review Section works 1o provide information and coordinate activities to ensure that Federal
agencies are providing meaningful access to LEP persons in its Federally conducted programs
and that recipients of Federal funds are providing meaningful access in their programs and
activities. Executive Order 13166 requires that all Federal fanding agencies use the
Department's LEP Recipient Guidance Document, published on June 13, 2002, as a model in
drafting and publishing guidance documents for their recipients, following approval by the
Department.

In Fiscal Ycar 2006, the Coordination and Review Section continued its outrcach and
interagency cfforts designed to provide information on the needs of persons who are limited
English proficient. Among other things, these efforts included completing the development and
release of the interagency video entitled "Breaking Down the Language Barricr: Translating
Limited English Proficiency Policy into Practice” in English, Spanish, and Vietnamese, and
subtitled in Chinese and Korcan. The Section also issued a new brochure for Fedcral agencies
and the agencies’ recipients explaining the requirements and steps to ensurc that LEP individuals
have meaningful access to programs and services. The Division developed a survey form, which
it distributed to all of the more than 80 Federal agencies about efforts to ensure access to LEP
individuals in their own programs, and I personally sent a memorandum to all agencies asking
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that they respond to the survey form. Many did, and our Coordination and Review Section has
analyzed the results and is working on a report that will outline promising practices of Federal
agencies. I was the featured presenter at the fourth anniversary meeting of the Federal
Interagency Working Group on LEP on February 2, 2006, a meeting that was attended by almost
150 people from 40 different Federal agencies.

Another area of focus by the Coordination and Review Section during my tenure as
Assistant Attorney General has been emergency preparedness. The Division continues to work
with agencies to assist them in ensuring that the needs of national origin minorities (including
LEP individuals) are effectively included in emergency preparedness activities and planning. As
part of this effort, the Section recently began participating in activities of the Department of
Homeland Security’s Special Needs Work Group, which is providing comments on the Nationat
Response Plan. 1also gave the keynote speech at the December 6, 2006, meeting of the Federal
Interagency Working Group on LEP, a mecting entitled “The Importance of Language Access in
Emergency Preparedness.”

Probably the most significant event related to LEP access occurred just last week on
March 15-16. The Coordination and Review Section coordinated the 2007 Federal Interagency
Conference on Limited English Proficiency, which was held in Bethesda, Maryland, with over
ten Federal agencies participating by either contributing funds or hosting sessions. Along with a
personal letter from me, invitations were mailed to various entities including governors of each
State as well as many local county and city executives and mayors. Other invitees included
individuals with responsibility for implementing language access programs across State and local
agencies; private entities that fund fanguage access programs; language service providers;
Federal officials with anthority to focus Federal funding on cross-cutting language access
projects; and a wide variety of community advocates and groups. The Conference represented a
unique opportunity for invitees to share with and learn from the leaders in the field of LEP
access. Qver 400 invitees attended each day,

As part of its responsihility to ensure consistent and effective implementation by Federal
funding agencies of Title VI and of Title IX of the Education Amendments of 1972, and to
ensure implementation of Executive Order 13166 which reguires access for LEP individuals, the
Coordination and Review Section provided 52 separate training sessions for agencies during
Fiscal Year 2006, up from 28 such sessions in 2005. So far in Fiscal Year 2007, the Section has
provided 10 sessions. In a section of only eight attomeys and seven coordinator/investigators,
this is guite remarkable.

The Coordination and Review Section continues to investigate and resolve administrative
complaints alleging race, color, national origin (including access for LEP individuals), sex, and
religious discrimination and to provide technicai assistance to recipients, Federal agencies, and
the public. During Fiscal Year 2006, the Section initiated six investigations and completed five
investigations that resulted in no violation letters of finding. At this time, Coordination and
Review has a caseload of 66 active investigations, 39 of which involve LEP allegations.
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PROFESSIONAL DEVELOPMENT OPPORTUNITIES

One of my bighest priorities since taking my oath of office in 2005 has been ensuring that
the Division’s staff, particularly its attorneys, are afforded every opportunity to improve their
professional development. To that end, 1 established a Professional Development Office within a
week of beginning my tenure and detailed two career supervisory attomeys with extensive civil
rights litigation experience, one in civil and the other in criminal enforcement, to it. Because of
the importance that I attach to this endeavor, that office reports directly to my principal deputy.

In its first year, the office took great strides to fulfill its important mandate. Through
interviews of the Division’s carcer leadership, a survey of the entire attorney staff, and a serics of
focus groups with newer attorneys, it devised a weck-long orientation program for new Division
attorneys. The program presents a mix of basie skills training, including writing, discovery, and
evidence, with information on such topics as professional responsibility, ethics, administrative
policies, and the importance of promptly responding to congressional correspondence.

The program'’s inaugural session, condueted in June of 2006, was an unqualified success.
‘We have already held two additional sessions of the program, with the next offering scheduled
for May. We plan to continue conducting these programs three or four times a year,

The office’s responsibility also extends to providing advanced training opportunities for
more experienced attorneys. In that regard, it has worked closely with the Department’s Office
of Legal Education, located at the National Advocacy Center (NAC) in Columbia, South
Carolina, to provide two programs during 2006 — one on criminal civil rights enforcement and
another focused on human trafficking, A seminar on civil enforcement of civil rights statutes
was conducted in January 2007 — the first civil program on civil rights enforcement sponsored by
the Office of l.egal Education since 1996. We are scheduled to host a human trafficking
program at the NAC in May, which will include participants from Federal and local law
enforcement agencies, as well as attomeys in the Division and in U.S. Attorneys’ Offices. In
addition, the office has spearhcaded the use of the Department’s television network to broadeast
training on civil rights issues live to departmental offices throughout the country. The first
program, on the Division’s enforcement responsibility to stern the flow of human trafficking,
was held in September 2006. The second installment, on Proactive Investigation and Victim
Qutreach, was held live on March 13, 2007.

Several amendments to the Federal Rules of Civil Procedure became effective at the end
of 2006. The most significant of these affects the discovery of electronically-stored information.
The office coordinated a series of mandatory training sessions for the Division’s civil litigating
attomeys on the rights and responsibilities resulting from these revisions.

Finally, the Professional Development Office coordinates the Division’s participation in
both the Department’s pro bono program, in which all attomeys are encouraged to take part, and
its Mentor Program, which pairs attorneys new to the Division, most of whom are recent law
school graduates or judicial clerks, with a more experienced attorney who serves as an informal
resource and guide during the new Jawyer’s first year in the Department.
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CONCLUSION

As the Division celebrates its 50 year anniversary, we are reflecting upon the
achievements and successes in the struggle for civil rights over the last half century. However,
we can not be satisfied. The work of the Civil Rights Division in recent years reflects the need
{or continued vigilance in the prosecution and enforcement of our nation’s civil rights laws. As
President Bush has said, "America can be proud of the progress we have madc toward equality,
but we all must recognize we have mare to do." I am committed to build upon our successes and
accomplishments and continue to create a record that reflects the profound significance of all
Americans.
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Mr. NADLER. Thank you, Mr. Kim. And I commend you for com-
ing in under the 5-minute time limit.

I will now yield myself 5 minutes for questions. And as I said be-
fore, we will alternate from majority to minority in asking ques-
tions.

Mr. Kim, the recent Citizens’ Commission report raises concerns
about the Division’s role in the pre-clearing mid-decade congres-
sional redistricting plan enacted by the State of Texas. I am sure
you are familiar with this. Probably everybody in the room is.

The plan targeted several areas of minority voting strength. The
career staff of the Voting Section concluded that the plan violated
section 5 because it resulted in the retrogression of minority elec-
toral opportunity.

The department’s political appointees rejected the staff's rec-
ommendations and pre-cleared the plan.

My question is how was the decision made to reject the rec-
ommendations of the career staff concerning the Texas redistricting
plan, and what was the legal basis for the rejection of their rec-
ommendation?

Mr. KiM. Congressman, I appreciate the question on Texas redis-
tricting. My recollection serves that was a plan that was pre-
cleared by the Department of Justice in December of 2003.

We can know a lot about what that plan accomplished today be-
cause that plan was the subject of extensive litigation in the Fed-
eral court, in the U.S. Supreme Court, and that plan actually pro-
duced an election.

Obviously, with pre-clearance determinations we——

Mr. NADLER. If I recall, it produced exactly what Mr. DeLay in-
tended it to produce. But go ahead.

Mr. Kim. Mr. Chairman, with respect, the issue in retrogression
as far as the Department of Justice is concerned is with the effec-
tive exercise of the electoral franchise rights by minority citizens.

And the plan that was adopted in December of 2003, I think, pro-
duced a map that had elected, I think, seven Members of Congress
who are minority representatives from the State of Texas.

I believe the elections of 2004, which implemented the plan that
was challenged, produced eight. And so the results of the election
actually show that that plan was not retrogressive as to minority
voting strength.

That plan was also subjected to extensive litigation in the courts.

Mr. NADLER. But, wait, wait, wait. Wasn’t it true that the court,
in fact, struck down the Bonilla seat, which is part of that plan,
so the court held that, in fact, there was retrogression?

Mr. Kim. No, sir. The court did not hold that there was retrogres-
sion.

Mr. NADLER. Or rather that the court held that the plan was ille-
gal under the Voting Rights Act?

Mr. KiM. The court held that—could I proceed by saying that
there was two pieces of litigation with respect to that plan.

One was before a Federal three-judge panel under the Voting
Rights Act. That panel blessed the entire plan. They said the entire
plan was legal under every circumstance, Voting Rights Act as well
as constitutional.
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That plan was then challenged in the Supreme Court. The Su-
preme Court ruled that 31 districts of the 32 districts were prop-
erly constituted and posed no violation whatsoever.

Mr. NADLER. But my question, excuse me—the professional staff
of the Division recommended that the plan not be pre-cleared. They
were overruled by the—let’s call it the political echelon, the recent
appointees.

How was that done? That is to say, how was a decision made to
reject the recommendations of the career staff, and what was the
legal basis for the rejection?

Mr. KiM. Well, Mr. Chairman, I am trying to explain the legal
basis of the decision, which is that the plan was not retrogressive
as determined by the decision makers back in December 2003.

And the recommendation

Mr. NADLER. The political people decided that the decision that
the plan was retrogressive made by the professionals in the depart-
ment was wrong and that they knew better.

Mr. KiM. Mr. Chairman, with respect, I think you are drawing
those inferences from a lot of leaked documents and news accounts.
I am not in a position to confirm or deny that. I am in a position
to tell you how these decisions typically come up.

Mr. NADLER. No, that is not my question. All right. I thought
that it was widely acknowledged. Did the political echelon—and by
that I mean the appointees on the top—did they overrule the rec-
ommendations of the career staff?

Mr. KiM. Mr. Chairman, what I am trying to do is tell you ex-
actly what happened without waiving any privilege.

Mr. NADLER. No, no, no. Without waiving any privilege, yes or
no, did they do that or not? Because based on everything that I
thought was common knowledge, we are assuming that they did.
If they didn’t, please say so.

Mr. KiM. Mr. Chairman, the pre-clearance letter was signed by
a political appointee.

Mr. NADLER. Obviously. The question is was there a rec-
ommendation not to pre-clear by the professional staff and was
that overruled?

Mr. KiM. Mr. Chairman, I can say there was a leaked memo-
randum that reflects a recommendation that was different. I am
not trying to——

Mr. NADLER. So in other words, your answer is yes, sir, unless
you say that that leaked memorandum was inaccurate.

Mr. KiMm. Mr. Chairman, I am trying not to answer that question,
because that would waive——

Mr. NADLER. Obviously.

Mr. KiM [continuing]. A privilege the department has never
waived. I am trying to be as responsive

Mr. NADLER. You are trying to not answer the question because
that would waive a privilege?

Mr. KiM. That the department has never waived, yes, sir.

Mr. NADLER. And what privilege is that?

Mr. KiM. Attorney-client privilege. Deliberative process privilege.

Mr. NADLER. Attorney-client privilege? Who is the client and who
is the attorney?
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Mr. KiM. Well, sir, the recommendations of attorneys made to de-
cision makers—those are typically attorney-client privileged.

And again, Mr. Chairman, I am trying to be responsive to your
question. There was a leaked memorandum that purported to inter-
pose an objection. The actual pre-clearance letter——

Mr. NADLER. All right. I have gotten your answer. We have very
little time. I have one more question for you.

Mr. KiM. Yes, sir.

Mr. NADLER. In December of 2005, it was reported in several
newspapers that the Division had barred staff attorneys from offer-
ing recommendations at all in their memoranda to the Division
leadership. Is this true? If it is, when exactly was the process
changed and why?

Mr. KiM. Mr. Chairman, that is not true.

Mr. NADLER. It is not true.

Mr. KiM. I have never asked for anything other than rec-
ommendations. And every single item of litigation that comes to my
desk has a recommendation from the career attorneys.

And so I am—it is absolutely not the case that I bar rec-
ommendations from my staff.

Mr. NADLER. Well, I appreciate that you could answer that ques-
tion. I appreciate your candor. And I appreciate that you asserted
no privilege.

My time is expired. I will now recognize the Ranking Member of
this Subcommittee, the Ranking minority Member of the Sub-
committee, the distinguished gentleman from Arizona

Mr. FRANKS. Well, thank you, Mr. Chairman.

Mr. NADLER [continuing]. For 5 minutes.

Mr. FRANKS. Thank you very much, Mr. Chairman.

You know, I think sometimes when we are dealing with issues
that are charged as much as civil rights issues, we should always
realize that the substance and the essence of true tolerance is not
in pretending that we have no differences.

It is in being kind and loving and decent to each other in spite
of those differences. And I hope that that will always be our central
focus and goal in this country.

With that said, Mr. Kim, I want to—if it is all right, if you feel
you needed to have a chance to further elaborate on the rationale
that was behind the question you were trying to answer when the
Chairman was talking to you. Would that help you?

Mr. KiM. Yes, Mr. Franks, if I could just take a minute. I mean,
at the end of the day, that decision was—the decision to pre-clear
that Texas redistricting plan was based on a retrogression analysis.

It was not based upon a question of partisanship, because I think
there were many acknowledged positions that the map was drawn,
in part, for partisan purposes. And that is true in almost every re-
districting plan that is ever created.

These are very difficult questions. A three-judge Federal panel
approved the entire plan. The Supreme Court, by a vote of 5-4, ap-
proved 97 percent of that plan and found a section 2 voting rights
violation with respect to one district, which was redrawn.

Under those circumstances, the map that was created in the
Texas redistricting plan—every court that considered the issue
ruled that 97 percent of it, at least, was a valid plan.
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And so that does not call into question, I think, the Department
of Justice’s decision back in December 2003 or so to pre-clear that
plan.

It would have been inconsistent with those judicial decisions to
say that that entire plan, all 32 districts, could not be withdrawn,
when at the end of the day many, many Federal judges, very, very
smart, careful people, impartial people, looked at that map and
they drew conclusions that basically said 100 percent or 97 percent
of that plan should be pre-cleared—I am sorry, you know, should
go into effect.

Mr. FRaNKS. Well, thank you, Mr. Kim.

Mr. Kim, what are the Division’s priorities for fiscal year 2007
and 2008 in general, and how are these priorities—how are they
arrived at?

Mr. KiM. Well, Mr. Franks, I will say that my biggest priority,
given my background as a career Federal prosecutor, and my back-
ground at the Department of Justice and what I view my role at
the Department of Justice to be, first and foremost is to bring every
available case based upon the facts and the law, without fear or
favor.

And I echo and endorse entirely what the Chairman said about
that being a critical role at the Department of Justice. It is a role
that I have historically played and it is a role that I continue to
play.

With respect to individual initiatives, the Attorney General has
defined several. First of all, he has focused on the fact that we need
to do more on human trafficking.

Congress has shown great leadership in this area by providing
us tools to more effectively combat this form of modern day slavery.
It is a problem that we see across the country. t is a problem that
we have put our attention to from the beginning of this Adminis-
tration, again, with the legislation enacted by Congress. It is an
area that we have shown great strides, bringing 500 percent more
prosecutions over the past 6 years, and it is an area that, quite
frankly, we can do a lot more on, because the facts of these cases
are absolutely disgusting.

Mr. FRANKS. Horrifying.

Mr. Kim. These are some of the most vile criminals out there in
the world, someone who would profit from the misery of others and
profit from the subjection of others.

And we intend to keep going full bore ahead to make sure that
we investigate these crimes as proactively and as aggressively as
possible.

Mr. FRANKS. Well, Mr. Kim, I think that is a, you know, very
laudable thing, and I want to be the—you know, very strong record
my own applause for that kind of effort.

I also mentioned in the opening statement that your Division has
been more proactive in religious discrimination issues or discrimi-
nation of religious liberty.

It is my perspective—and I hope the perspective of the Com-
mittee here—that, you know, the religious differences that any peo-
ple have are sometimes, you know, the issues that we really strug-
gle with.
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And if we can get that right, if we can respect each other’s faith
and religion, then a lot of the other kinds of differences between
us can be respected.

Can you comment on what you think has been the underlying ef-
fect and ongoing efforts related to protecting the religious freedom
of your clients?

Mr. KiM. Yes, Congressman. First of all, I certainly share many
of your sentiments. I mean, I think at the end of the day this coun-
try is a country built on diversity. It is a country built on a lot of
different people.

I spoke with you briefly before the hearing, and your wife is an
immigrant. I am an immigrant. My entire family came from a dif-
ferent country. For many Americans, America is not the country of
their birth. It is the country of their choice.

And the greatest of America is how it allows people to become
full, patriotic, participating members of this country without bar-
riers based on race, skin color, national origin, et cetera.

And that is something that I have truly viewed as one of the
most blessed things that ever happened to my family, the ability
to come here and to prosper, and to live a little part of the Amer-
ican dream that has been true for generations of Americans over
time.

The protection of religious liberty certainly is an important com-
ponent of that. It is one of the first things mentioned in the Bill
of Rights. It has been a consistent theme in laws passed by Con-
gress since the 1964 Civil Rights Act.

And ever since 9/11, I think we have become more aware of cul-
tural, religious intolerance built of ignorance, and trying to break
those barriers down is important to a welcoming society that we all
live in.

Mr. FRANKS. Thank you, Mr. Kim.

Mr. NADLER. Thank you. The time of the gentleman has expired.

I now recognize the distinguished Chairman of the full Com-
mittee of the Judiciary Committee, the gentleman from Michigan,
Mr. Conyers.

Mr. CoNYERS. Thank you so much, Chairman Nadler.

I welcome you to this hearing. We consider it a very important
one. And only yesterday the report of the civil rights commission—
Citizens’ Commission on Civil Rights has come out. Did you get a
chance to peruse it yet?

Mr. KiMm. Yes, sir, I did.

Mr. CoNYERS. And did it seem to be a fairly accurate, unbiased
analysis of the subject matter they discussed?

Mr. KiM. With respect, Mr. Chairman, I disagree with many of
the conclusions raised in the report, and I can offer you some spe-
cifics. I would be happy to answer questions more focused from
you.

Mr. CoNYERS. Well, I would like you to submit to the Committee
your reservations and objections and criticisms of the report. Could
you do that subsequently?

Mr. Kim. Yes. Yes, sir, I would be happy to.

Mr. CONYERS. That would be very helpful to us.

Well, do you agree with the thrust of the report, declining civil
rights enforcement under the Bush administration?
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Mr. KiM. Mr. Chairman, I don’t.

Mr. CoNYERS. Okay.

Mr. KiM. Again, I mean, I could provide you with more focused
responses. I mean, I think that there are many things in the report
which is just—things that just are not true based upon my experi-
ence.

The report, for example, suggests——

Mr. ConYERS. Well, I want you to put it all in another document,
because in 2 minutes or 3 minutes that is not going to give us the
opportunities that we need.

Mr. KiMm. Yes, Mr. Chairman.

Mr. CoNYERS. Then I take it you disagree about—well, I
shouldn’t take anything. Let’s just ask you. Political appointees
intruded into the attorney evaluation process in certain instances.
Could that have possibly happened?

Mr. KiM. Mr. Chairman, I don’t do that. I talk with——

Mr. CONYERS. So the answer is no.

Mr. KiM. Not from me, sir, no.

Mr. CONYERS. Okay. Well, from anybody. Maybe there are people
over you, with you or under you—anybody?

Mr. Kim. Well, Mr. Chairman, I am not in a position to talk
about everyone who ever served in the Civil Rights Division. I only
came to be assistant attorney general about 18 months ago.

What I am in a position to tell you about is what I do, what my
practices are.

Mr. ConYERS. Well, I didn’t expect you to do anything else. I
don’t expect clairvoyance here at these hearings, although we make
serious demands on our witnesses.

Now, has any political appointee or management staff ordered
section chiefs to change staff attorney performance evaluations?

Mr. KiMm. Mr. Chairman, I have never done that.

Mr. ConYERS. All right. How many employees hired as career
staff are currently working in the front office of the Division?

Mr. KiM. Mr. Chairman, I want to provide you with an entirely
accurate number. I can

Mr. CONYERS. Surely.

Mr. KiMm [continuing]. Think of three off the top of my head, not
all from the Civil Rights Division. I have one detail from the Crimi-
nal Division.

But certainly, I think that is very consistent with prior practices.
I believe that there has always been career attorneys who work
with the—

Mr. CONYERS. Okay. That is fine. Excellent response.

Now, Attorney Spakovsky—are you familiar with him?

Mr. Kim. I am sorry, sir?

Mr. CONYERS. Are you familiar with Hans von Spakovsky?

Mr. KiM. Spakovsky, yes, sir.

Mr. CoNYERS. Okay—hired as a career staff attorney. Did he
work in the front office?

Mr. KiMm. Yes, sir.

Mr. CoNYERS. And how long did he work in the front office, if you
can remember?

Mr. KiMm. Mr. Chairman, he was there when I came to the Civil
Rights Division. He left a few weeks after I was confirmed to be
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assistant attorney general, so I supervised him, I would say, for
about 4 weeks or 5 weeks.

I can get you his exact tenure. I just don’t know off the top of
my head.

Mr. CoNYERS. Well, I wouldn’t expect you to. Do you know if he
had a supervisory role?

Mr. KiM. He played a role in advising the assistant attorney gen-
eral on primarily voting matters. I know that.

Mr. CoNYERS. Well, if you disagree with this Citizens’ Commis-
sion report, I think that forms a basis for questions that will have
to go on beyond the 5-minute rule, and I am glad that you are open
to filling this out supplementally.

We have had a number of questions that go back to the Mis-
sissippi congressional redistricting plan’s pre-clearance under sec-
tion 5 of the Voting Rights Act, and I take it you found no par-
ticular problem with that.

Mr. KiMm. I would say that the presentation that I read in the re-
port was incomplete, and I would be happy to supplement what I
think the complete record would show.

Okay, for example

Mr. CoNYERS. Well, my time is out, but I have got a number of
issues that we want to put to you and then have you explain to us
your impressions of them, especially any matters that happened be-
fore you got there.

Mr. KiM. Yes, sir. And, Mr. Chairman, may I say that I would
be more than happy to do that. I am prepared to do as much of
it as I can today off the top of my head.

I will say that I don’t think that anyone in the Civil Rights Divi-
sion was shown a copy of this report before it was prepared. Cer-
tainly, we would be happy to provide you with our thoughts and
comments upon it.

But it came to us a few days ago, and we have had a chance to
review it. I have some initial impressions. I would be happy to
flesh them out further.

Mr. CONYERS. We would be delighted.

Thank you very much.

Mr. NADLER. Thank you.

Thank you, Mr. Kim.

We will now go for 5 minutes of questioning to the distinguished
gentleman from California.

Mr. IssA. Thank you. I will take my 5 distinguished minutes and
try to make the best of them.

I am interested in your report—your finding for a reason, and
that is it is very clear that since September 11 the Muslim commu-
nity, the community—particularly their places of worship, have
been under various levels of attack or the color of discrimination.

And it appears as though the balance hasn’t been changed dra-
matically, that your department continues to—more than 5 years
after, continues to sort of say, “Okay, we have got so much for
human trafficking, we have so much for African-American issues,
we have so much for Native American issues,” et cetera.

What were the new fundings to deal with this, and where did
they come from?
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And to ask the obvious question, how much more would you need
to do the kind of work to make sure that places of worship and peo-
ple of faith who happen to be of the same religion as those who at-
tacked us on September 11 don’t find themselves as second-class
residents?

Mr. Kim. Well, you know, Congressman, thank you for raising
that question, because you raise an extremely important issue. It
is an issue of education. It is an issue of tolerance.

And ultimately, for us, it is an issue of law enforcement and
making sure that those types of crimes are aggressively inves-
tigated and prosecuted wherever we find enough facts

Mr. IssA. Could I have regular order, please? Could I have reg-
ular order, please?

Mr. Chairman, could I have regular order, please? Please.

Mr. Kim. Thank you, Congressman. One of the first things we did
after the September 11 attacks was to have a task force formed
within the Department of Justice to go after ignorant crimes of big-
otry based upon people who happen to be of the same race, na-
tional origin, religion as the perpetrators of September 11 and,
quite frankly, people who were mistaken to belong to those races.

For example, one of the regular participant groups in the forums
that we host are Sikh Americans who, of course, are not Muslim,
are not Middle Eastern, but are yet often mistaken as such, and
SO——

Mr. IssA. They include a Sikh who was killed.

Mr. KiM. Yes, sir. Yes. And so at the end of the day, what we
have done is we have taken the huge spike in those types of crimes
after September 11 and investigated those thoroughly.

I think we have done tremendous work in this area with respect
to investigating and prosecuting those kinds of crimes. We inves-
tigated more than 700, got great cooperation from the FBI along
the way.

We were able to prosecute, I think, about 35 defendants crimi-
nally. We helped State and local prosecutors bring prosecutions of
about another 150.

Thankfully, America was able to become more normal, and
Americans were able to appreciate and become Americans again
and recognize that these are silly acts of violence.

And so the big spike that we saw after September 11 did return
to better levels—not good levels, but better levels.

We saw additional smaller spikes after certain incidents in the
Middle East occurred, and all along this time we have maintained
regular contacts with people in the communities.

I meet every 6 weeks or so in my conference room with more
than 30 representatives of many Middle Eastern, Arab, Muslim
groups, as well as people from all the departments that are impli-
cated in this issue, from the Department of State, from the Depart-
ment of Homeland Security, from the FBI, from DHS.

And we make sure that issues affecting the community are aired.
I am pleased to say that more and more these issues are not one
of outright violence and bigotry, although we still get those, and we
go after those.

Mr. IssA. Actually, if I could ask an anecdotal question——

Mr. Kim. Yes, sir.
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Mr. IssA [continuing]. The 35 enforcements and convictions—
would those include the two people that were brought to trial for
trying to blow up my office in 2001?

Mr. KiM. You know, Congressman, I don’t know the answer to
that, but I certainly could find that for you. We have a comprehen-
sive listing of the cases that we have brought.

Mr. IssA. I would appreciate a little update information on that.
Obviously, their prime target was a Muslim mosque, and they just
took a Christian of half-Lebanese ancestry and threw me into the
mix.

But I have a close attachment to the fact that there are people
of hate who will—it doesn’t matter if it is misguided. Dead is dead.

But 35 seems like a low number. I know my time is expiring.

From a resource standpoint, you know, you can always use more
resources, but how much more would allow you to have a zero tol-
erance against these kinds of vandalisms and hate crimes targeted
against Muslims and people from the Middle East or believed to be
from that region?

Mr. KiM. Well, Congressman, two points. First, you hit it right
on the head. Discrimination, bigotry—those are crimes based on ig-
norance. They are not crimes based on intelligent analysis of the
facts, and that is why we condemn them uniformly.

With respect to resources, Congress has been very generous with
the provision of resources to the Civil Rights Division. We inves-
tigate and we prosecute, where appropriate and where jurisdiction
lies, all of these cases.

When you say 35 is a relatively low number, I would point out
that we have investigated more than 700 incidents. And many of
those never pan out to something that we can prosecute.

Mr. IssA. If the gentleman could finish—he had to be stopped
midstream.

Mr. KiM. And we have worked collaboratively with State and
local prosecutors to prosecute 150 more. So at the end of the day,
we go after these folks.

We need the assistance from law enforcement, and they have
been able to provide it. So I have not seen a dearth of resources
hurt us on this issue. If it does, I certainly would let you know.

Mr. IssA. Thank you.

Thank you, Mr. Chairman.

Mr. NADLER. Thank you.

The gentleman from Georgia?

Mr. Davis. The gentleman from Alabama will also

Mr. NADLER. Alabama, excuse me.

Mr. DAVIS [continuing]. Allow himself to be recognized.

Mr. IssA. Now, there is a form of prejudice if I ever saw it.
[Laughter.]

Mr. Davis. Thank you, Mr. Chairman.

Let me try, Mr. Kim, to circle back to some of the questions that
the Chairman raised at the outset.

You were somewhat reluctant to answer his questions about ex-
changes between senior personnel and career attorneys based on
the doctrine of attorney-client privilege.

When the United States files a claim in United States District
Court, who is the client?
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Mr. KiM. The United States.

Mr. DAvis. And that would presumably not be the attorneys for
the Department of Justice, would it?

Mr. KiM. No, sir, it would be the United States of America acting
through——

Mr. Davis. Has there been any assertion by the people of the
United States of America regarding the scope of attorney-client
privilege regarding those conversations? Obviously not.

So my point, and I think the Chairman’s point, was that you
used the term attorney-client privilege.

There may be some kind of a work product doctrine that is lurk-
ing out there, but I think—I don’t want to certainly spend a lot of
time on this, Mr. Kim, today, but I think you would agree with me
as a lawyer that work product is considerably less protected than
attorney-client privilege.

And I think secondly—you would agree with that as a general
proposition.

Mr. Kim. Yes, sir.

Mr. DAvis. And I assume you would also agree with the propo-
sition that the Department of Justice is a taxpayer-subsidized enti-
ty that is meant to represent the United States government.

Congress has oversight functions. I assume that you acknowledge
that, do you not?

Mr. KiM. I am here, Congressman, and I acknowledge that fully.

Mr. DAvis. So I can’t, frankly, see any way that this institution
could perform its oversight function if the doctrine of work product
means that we can’t ask questions about communications.

So in this spirit, let me do that. The Chairman asked you about
the standard for overruling career attorneys at the Department of
Justice who make a recommendation.

I think he asked you that several times, and each time I think
you didn’t answer the question. You talked about what the legal
analysis was. So let me go back to the question.

Mr. KiM. Sure.

Mr. DAvis. What is the standard for determining when senior po-
litical appointees will overrule the recommendations of the line at-
torneys? What is the standard?

Mr. Kim. I think the standard is one of judgment.

Mr. Davis. Is that judgment based on professional expertise, or
is it based on something else?

Mr. KiM. I believe it is based on professional, legal expertise and
reasoned analysis.

Mr. Davis. All right. Taking those three things, what is the typ-
ical experience level of the line attorneys who practice in the Vot-
ing Rights Division who make analyses regarding pre-clearance?
What is their typical experience?

Mr. KiM. They vary widely, sir.

Mr. DAvis. What would be the most experienced that you would
have who would be involved in making a decision or an evaluation
regarding pre-clearance?

Mr. KiM. The chief.

Mr. Davis. Well, no, the line attorneys. We are talking about,
again, the line attorneys who are making evaluations regarding
pre-clearance.
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In fact, let’s take a specific case, the Texas case. What was the
experience level of the line attorneys who were involved in making
those recommendations?

Mr. KiM. You know, Congressman, I don’t know, because I am
not familiar with exactly who worked on that case.

Mr. Davis. Well, then let me ask another way.

Mr. KiM. Sure.

Mr. DAvis. The people who make evaluations, who make rec-
ommendations to senior management regarding pre-clearance—you
would agree with me that they are seasoned, experienced attor-
neys, typically, wouldn’t you?

Mr. KiMm. Yes, sir.

Mr. Davis. In fact, they wouldn’t be in a position to make those
recommendations but for the fact that they are seasoned and expe-
rienced career attorneys. Is that right?

Mr. KiM. Congressman, I am not trying to disagree with you. I
just want to make one point for the record.

Mr. DAVIS. Yes.

Mr. KiM. Many of the people who make recommendations are an-
alysts who are not attorneys, or paralegals who are not attorneys.

Mr. Davis. But at some point attorneys make the final sign-off.

Mr. KiM. Absolutely. Absolutely.

Mr. DAvis. And they are experienced, seasoned attorneys, would
you agree?

Mr. Kim. Yes, sir.

Mr. Davis. Who made the specific decision to grant pre-clearance
in the context of the Texas redistricting?

Mr. KiM. That letter was signed by Sheldon Bradshaw, is my un-
derstanding.

Mr. Davis. And who was Sheldon Bradshaw?

Mr. KiMm. Sheldon Bradshaw was then the principal deputy as-
sistant attorney general.

Mr. Davis. For Civil Rights Division

Mr. Kim. Yes, sir.

Mr. DAVIS [continuing]. Or overall?

Mr. Kim. Yes, sir, the Civil Rights Division.

Mr. Davis. Okay. And can you compare that individual’s experi-
ence level with that of the line attorneys who made the rec-
ommendation? Are you able to make the comparison?

Mr. KiM. Again, because I am not familiar with exactly who
worked on the Texas pre-clearance matter

Mr. DAvis. What about the Georgia Voter 1.D.? That is another
instance where it has been reported that that there was an over-
ruling of career attorneys.

Can you contrast the experience level—or I would be happy to
have the information for record eventually.

Mr. Kim. May I response to the Georgia I.D. matter?

Mr. Davis. Certainly.

Mr. Kim. With respect to the Georgia I.D. matter, the pre-clear-
ance decision in that case was signed by the career section chief of
the Voting Rights Section.

Mr. Davis. Well, again, going back to Texas
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Mr. KiM. Again, I think Joe Rich, who will testify shortly was the
section chief at that time. He certainly has decades of experience
in the Civil Rights Division.

Mr. DAvis. Then let me close out on this line of questions, Mr.
Kim. What we are getting at today is you have experienced career
attorneys who were there.

They give you the benefit of their judgment. It would strike me
that there ought to be a very high standard for a political ap-
pointee overruling them.

And I think as a matter of practice—we don’t have to waste a
lot of time on this—typically political appointees in these positions,
no matter what the Administration, are, frankly, not as experi-
enced in day-in, day-out litigation as the career professionals.

So that is why this is a subject of concern to the Committee. The
fact that you sometimes have, in at least one instance, rec-
ommendations by experienced professionals that have been over-
ruled by individuals who are less experienced.

Mr. Kim. May I respond to that point, Mr. Chairman?

Mr. NADLER. Quickly, please.

Mr. KiM. Congressman, I don’t disagree with you one bit. That
experience, that expertise is valued. I value it. I used to be a career
attorney. And I thought that I offered value when I offered a rec-
ommendation or made an analysis in a case.

And it is extremely rare when those recommendations are not
adopted—in the vast majority of circumstances, certainly as long as
I have been assistant attorney general.

But at the end of the day, I come before this Committee. I have
been confirmed by the Senate. I am accountable. I accept that ac-
countability 100 percent.

And if T come to this Committee and answer a question as to why
I did something or why I didn’t do something, and I answer that
question by saying I took a show of hands and did what the show
of hands recommended, that would not be a responsible position.

And at the end of the day, accountability has to rest with the
person who reports to the Congress. That is my position.

Mr. NADLER. Thank you, sir.

We are expecting votes on the floor at about 11:30. I would like
to see if we can conclude and get to the next panel expeditiously.

So I think we have—I am sorry, Mr. Pence. I thought we had fin-
ished.

Mr. PENCE. I thank the Chairman. I will pass on the courtesy
and just meld into the hearing on the next panel.

Mr. NADLER. Well, thank you. I thank the gentleman.

Mr. Scott?

Mr. ScotT. Thank you. Thank you, Mr. Chairman.

Mr. Chairman, I would ask at this point, Mr. Chairman, if we
could ask CRS for research on whether or not this attorney-client
privilege exists, because I think our experience in other matters is
that there really is no such privilege, and we ought to be able to
get the information.

So I would ask for the Committee to consider that.

Mr. Kim, while we are on Voting Rights Act, if someone had a
scheme where they intentionally had too few voting machines at a
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precinct and created long lines intentionally, if you could prove it,
would that be a violation of the Voting Rights Act?

Mr. Kim. If it was based on race, yes, sir.

Mr. Scorr. If it was based on race.

Mr. KiM. Yes, sir, it would be a violation of section 2.

Mr. Scorr. Okay. On religious discrimination, about 40-some
years ago we passed legislation prohibiting discrimination based on
religion because we felt it was so reprehensible that we made it il-
legal. Is there any reason to repeal religious discrimination laws in
employment?

Mr. Kim. Congressman, that is a matter for Congress, but cer-
tainly we enforce the laws vigorously that Congress has passed.

Mr. SCOTT. Are you recommending taking a position that those
laws need to be repealed?

Mr. KiM. Congressman, I am not in a position to make a legisla-
tive recommendation to the body. I certainly would take back any
legislative recommendations the body wanted us to consider.

Mr. ScorT. So you don’t have any feeling one way or another
whether those laws are still important?

Mr. KiM. Congressman, we enforce all the laws passed by Con-
gress. I believe that the law has historically provided for protection
from discrimination based on religion in many categories, and I be-
lieve those laws are important. And I believe Congress has made
that judgment as well.

But certainly Congress is always free to reevaluate how it views
the propriety of laws.

Mr. ScoTT. I mentioned to you earlier about the Deaths in Cus-
tody Act. Do you have a special litigation section that looks at prob-
lems with arrest and custody?

We have a law that is in effect now where jurisdictions are sup-
posed to report to the Attorney General about any death that oc-
curs in the custody of law enforcement in prison, in jail, process of
arrest.

Could you review that information and ascertain whether or not
you see any pattern of civil rights violations?

Mr. Kim. Certainly, Congressman.

Mr. ScoTT. Do you see any civil rights implications if U.S. attor-
neys are encouraged or coerced to be partisan political officials
rather than law enforcement officials, or whether or not—any civil
rights implications if they are evaluated based on partisan political
implications

Mr. Kim. Congressman

Mr. ScOTT [continuing]. If you can prove it?

Mr. Kim. Congressman, I have worked at Department of Justice
for most of my career, most of that time as a career attorney. I
think it is improper for anybody to urge that any DOJ official at
all take an action that is not based on the facts and the law.

Mr. ScoTT. And if such activity—if you could show that such ac-
tivity occurred, partisan political activities, would that have civil
rights implications?

Mr. KiM. Congressman, I would have to go back and evaluate the
statutes. It would really depend on the context in which it would
occur. And again, I am not suggesting that any of this
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Mr. ScotT. I didn’t say it occurred. I just said if it occurred, kind
of like “If I Did It.”

Mr. Kim. Congressman, if someone urged or told a prosecutor to
do something that wasn’t supported by the facts and the law, I
think that would be improper on many levels.

Mr. Scort. Okay.

Mr. KiM. And I think at a very fundamental level, that is not the
role of a prosecutor.

Mr. ScOTT. Does your office have jurisdiction over discrimination
against Black farmers?

Mr. KiM. I believe, Congressman, you may be referring to the
USDA matter. I believe that that is a matter which we did not
have jurisdiction.

Again, Black farmers in what context would be the question. Ob-
viously, if thy were being victimized physically, you know, cer-
tainly, that might invoke our jurisdiction. It really depends on the
facts and circumstances of each case.

Mr. ScorT. So that is not something you are presently very much
involved in?

Mr. KiM. The litigation involving the Department of Agriculture,
Congressman?

Mr. Scort. Well, Black farmer discrimination generally.

Mr. KiM. I can’t answer that question, because——

Mr. ScorT. Have you been doing work in discrimination in hous-
ing?

Mr. KiM. Yes, sir.

Mr. ScoTT. And mortgages?

Mr. KiMm. Yes, sir. In fact, we recently brought a major redlining
case against Centier Bank in Indiana just a few months ago.

Mr. ScorT. Church burnings?

Mr. KiM. Sir, we remain vigilant on the church burning front. I
know that you raised an issue a few years ago regarding a rash of
burnings in your area. We have met extensively with the ATF to
try to pursue those to the fullest extent permissible.

Mr. ScoTT. And I guess I have a couple of seconds left. Commu-
nity relations—do you have resources to help communities deal
with racial problems? And how is that going?

Mr. KiM. Congressman, that is committed to the jurisdiction of
the Community Relations Service, which Congress established in
the 1964 act. They are doing a very good job, as far as I can tell,
and we coordinate with them often on areas where their expertise
may be put to good use.

Mr. ScoTT. Thanks, Mr. Chairman.

Mr. NADLER. Thank you. The time of the gentleman has expired.

I thank the witness. Thank you, Mr. Kim.

Mr. Kim. Thank you. Thank you, Mr. Chairman.

Mr. NADLER. I would now like to introduce our second panel, and
I will start reading the introductions while they come up, because
we have votes on the floor all too soon.

Our first witness is William Taylor. He is a lawyer, teacher and
writer in the fields of civil rights and education.

He will testify today in his capacity as the chairman of the Citi-
zens’ Commission on Civil Rights, a bipartisan group of former
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Federal officials which has monitored Federal civil rights policies
and enforcement efforts since the early 1980’s.

The commission has just released a study entitled “The Erosion
of Rights: Declining Civil Rights Enforcement Under the Bush Ad-
ministration.” Their work addresses many of the issues before the
Subcommittee today.

Mr. Taylor has had a long and distinguished legal career begin-
ning in 1954 when he worked for Thurgood Marshall and the
NAACP Legal Defense and Education Fund.

In the 1960’s he served as general counsel and later staff director
of the U.S. Commission on Civil Rights, where he directed major
investigations and research studies that contributed to the civil
rights laws enacted in that decade.

Our second witness is Joseph Rich, the director of the Fair Hous-
ing and Community Development Project at the Lawyers’ Com-
mittee for Civil Rights Under Law.

Prior to joining the Lawyers’ Committee in May 2005, Mr. Rich
spent almost 37 years in the Department of Justice’s Civil Rights
Division, where he was hired as part of the honors program in
1968.

He most recently spent 6 years as the chief of the Voting Section,
from 1999 to 2005. Prior to his tenure in the Voting Section, Mr.
Rich served for 12 years as deputy chief in the Housing and Civil
Enforcement Section enforcing fair housing and fair lending laws.

He also served as deputy chief and trial attorney in the Edu-
cational Opportunities Section. He received his B.A. from Yale Uni-
versity and his J.D. cum laude from the University of Michigan,
where he was an assistant editor of the Michigan Law Review.

Our third witness is Roger Clegg, president and general counsel
of The Center for Equal Opportunity, a conservative research and
educational organization based in Falls Church, Virginia that spe-
cializes in civil rights, immigration and bilingual education issues.

From 1982 to 1993, Mr. Clegg held a number of positions at the
U.S. Department of Justice, including assistant to the solicitor gen-
eral, where he argued three cases before the United States Su-
preme Court, and as the number two official in the Civil Rights Di-
vision and Environment Division.

From 1993 to 1997, Mr. Clegg was vice president and general
counsel of the National Legal Center for the Public Interest, where
he wrote and edited a variety of publications on legal issues of in-
terest to business. He is a graduate of Rice University and Yale
Law School.

Our fourth and final witness is Wade Henderson, the executive
director of The Leadership Conference on Civil Rights and counsel
to the Leadership Conference’s Civil Rights Education Fund.

Prior to joining The Leadership Conference, Mr. Henderson was
the Washington bureau director of the National Association for the
Advancement of Colored People.

He was also previously the associate director of the Washington
national office of the American Civil Liberties Union, where he
began his career as a legislative counsel.

Mr. Henderson is a graduate of Howard University and the Rut-
gers University School of Law.
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I am pleased to welcome all of you. As a reminder, each of your
written statements will be made part of the record in its entirety.

I would ask that you now summarize your testimony in 5 min-
utes or less. To help you stay within that time, there is a timing
light at your table. When 1 minute remains, the light will switch
from green to yellow, and then red when the 5 minutes are up.

And I would ask that we be a little more strict on time on this
panel than with Mr. Kim, because we do have votes on the floor
coming up, and I don’t want to have to ask you to wait around till
2:30 to complete your testimony. So thank you.

And the first witness is, I believe, Mr. Henderson. Mr. Taylor is
the first witness, I am sorry.

Mr. Taylor is recognized for 5 minutes.

TESTIMONY OF WILLIAM L. TAYLOR, CHAIR,
CITIZENS’ COMMISSION ON CIVIL RIGHTS

Mr. TAYLOR. Age before beauty, I see. [Laughter.]

Thank you, Mr. Chairman and Mr. Chairman of the full Com-
mittee, and Ranking Member Franks and Members of the Com-
mittee. That is a powerful incentive to stay within the time limit.

The commission, I think most of you know, is a bipartisan orga-
nization consisting largely of people who held cabinet or other high-
ranking positions involving civil rights, founded in 1982 to monitor
Federal policy on important issues of equal opportunity.

The report that we presented to the Committee is the eighth in
a series that looks at the incumbent Administration and says as
best we can what is going on. And that is a part of your record,
I believe.

I also attached a letter from William Brown, who is a member
of our commission and a former chair of the Equal Employment
Opportunity Commission under President Nixon.

Mr. Brown, who is a Republican, notes that civil rights progress
has been made in the past only through bipartisan cooperation,
and he is deeply concerned about the lack of Republican participa-
tion

Mr. NADLER. Mr. Taylor, you will submit the report and we will
admit it into the record.

Mr. TAYLOR. Yes. Thank you very much.

The most distressing part of this report is the account of six
former lawyers of the Civil Rights Division of the Department of
Justice on how the Bush Administration has undermined the work
of the Division.

As you know, the Division was established in 1957 and has been
a pillar of successful efforts to transform this Nation from a White
male society to one in which African-Americans and other persons
of color and women and others who have been discriminated
against have become active participants in our political and legal
systems and in which people who were formerly excluded now have
opportunities for education and for productive employment.

Yet as the Division approaches its 50th anniversary, it is in deep
trouble because the Bush administration has used it as a vessel for
its own political objectives, often disregarding the law and sullying
the group’s reputation for professionalism and integrity.




56

Some of the details of the Administration’s actions will be pre-
sented by Joe Rich, who wrote and edited a good deal of the section
on the Division. And I think in the interest of time, I will exclude
even my summary of what he will summarize.

But the professional staff has been downgraded. Priorities have
been changed without making sure that old priorities like hate
crimes and misconduct of officers are still fully attended to by the
Criminal Civil Rights Section.

And I would say that the assault of the Administration on the
Civil Rights Division, taken together with the nomination of judges
who are hostile to the enforcement of laws that ban discrimination,
have left many people without the protections of laws on which
they have come to rely.

Our report also deals with other important subjects including
several where executive policy has had a major impact on the poor.

Among our concerns and reflected in the report is the maltreat-
ment of immigrants and the seeming inability of the Administra-
tion to secure the enactment of reforms that will supply stability
and end the growing interethnic conflict.

In addition, emblematic of the Administration’s failures—the Na-
tion’s failures to address the needs of the poor is the lack of advo-
cacy of affordable housing in places that will afford people access
to good jobs, schools and services.

We will, if the Committee deems it permissible, try to respond
to Mr. Kim’s testimony and the additional testimony he supplies.

I have to say that this program called Home Sweet Home does
not represent a real effort on the part of the Administration and
on Justice Department—other Divisions to supply housing opportu-
nities for people who need them. It must be treated with some
irony by the people down in New Orleans.

Finally, we commend the Committee for its readiness to take on
an agenda already loaded with the need for oversight in crucial
areas in order to examine these failures of enforcement in civil
rights.

I am finishing. We recommend that the Congress do more, and
we have recommendations for a select committee to be appointed
in this area, House and Senate, and the critical Committees are
Civil Rights—this is a tall order, but we believe that the dire cir-
cumstances of civil rights enforcement compel such steps.

And as our society grows more diverse, strong civil rights laws
are essential not only to equal justice but to ensuring the unity and
stability of the Nation.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Taylor follows:]

PREPARED STATEMENT OF WILLIAM L. TAYLOR
INTRODUCTION

Thank you for the opportunity to testify on behalf of the Citizens’ Commission on
the implementation of civil rights laws by the current Administration. The Commis-
sion is a bipartisan organization consisting largely of people who held cabinet or
other high ranking positions involving civil rights. It was founded in 1982 to mon-
itor federal policy on important issues of equal opportunity.

The report that we are presenting to the Committee is the eighth in a series of
such studies that we have published to make information available on how civil
rights laws have fared under incumbent Administrations.
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I would like to place in the record a copy of our report—“The Erosion of Rights:
Declining Civil Rights Under the Bush Administration,” just publicly released. I also
would offer a letter to the Committee from William H. Brown, a member of our
Commission and former Chair of the Equal Employment Opportunity Commission
under President Nixon. Mr. Brown, a Republican, notes that civil rights progress
has been made in the past only through bipartisan cooperation and he is deeply con-
cerned about the lack of Republican participation in preserving and extending rights
now.

THE ATTACK ON THE CIVIL RIGHTS DIVISION

The most distressing part of this report is the account of six former lawyers of
the Civil Rights Division of the Department of Justice on how the Bush Administra-
tion has undermined the work of the Division.

The Division, as many of you know, was established fifty years ago as part of the
Civil Rights Act of 1957. It has been a pillar of successful legal efforts to transform
the nation from a privileged white male society to one in which African Americans
and other persons of color and women have become active participants in our polit-
ical and legal systems and in which people formerly excluded now have opportunity
for education and productive employment.

Yet as the Division approaches its 50th anniversary, it is in deep trouble because
the Bush Administration has used it as a vessel for its own political objectives, often
disregarding the law and sullying the group’s reputation for professionalism and in-
tegrity.

Some of the details of the Administration’s actions will be presented by Joe Rich
who wrote and edited a good deal of our section on the Division. I would summarize
only by saying that what we have been witnessing is an attack on the profes-
sionalism of the Division, with political leaders of the agency not only rejecting but
failing to even consult these respected, experienced lawyers. We have also witnessed
a shifting of priorities in the Criminal Civil Rights Section by moving into that sec-
tion cases that have been ordinarily handled outside the Division by federal prosecu-
tors. The cost has been to cases involving hate crimes and official misconduct that
have been the staple of the Section’s work.

In employment, the effective attack on patterns and practices of discrimination
has been marred by a shift away from cases of discrimination against African Amer-
ic?fns to what are described as “reverse discrimination” cases filed by white plain-
tiffs.

Nowhere is the downgrading of professional staff more damaging than in the area
of voting where the Department has special responsibilities to approve electoral
changes by states and localities. Because of the political sensitivity of such reviews,
the Department has adopted procedures to ensure the integrity of the process. But
the Administration has cast aside these protections in several cases, just as it seems
to have done in punishing U.S. attorneys for not being political enough in their han-
dling of vote fraud cases.

The assault of the Administration on the Civil Rights Division, taken together
with the nomination of judges who are hostile to the enforcement of laws that ban
discrimination, has left many persons without the protections of law on which they
have relied.

EQUALITY OF OPPORTUNITY

Our report also deals with other important subjects including several where exec-
utive policy has a major impact on the poor. Among the Commission’s concerns is
the maltreatment of immigrants and the seeming inability of the Administration to
secure enactment of reforms that will supply stability and end the growing inter-
ethnic conflict. In addition, emblematic of the nation’s failures to address the needs
of the poor is the lack of advocacy for affordable housing that will afford people ac-
cess to good jobs, schools and services.

CONCLUSION

We commend the Committee for its readiness to take on an agenda already loaded
with the need for oversight in several crucial areas in order to examine these fail-
ures of enforcement in civil rights. Indeed we recommend that the Congress do more
by establishing a select committee of both Houses to undertake a two year review
of the implementation of federal civil rights laws. The Committee should be com-
posed of senior members of both parties who serve on the Judiciary Committees and
on other committees that deal with education, employment, housing and the admin-
istration of justice.
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This is a tall order, but we believe that the dire circumstances of civil rights en-
forcement compel such steps. As our society grows more diverse, strong civil rights
laws are essential not only to equal justice under law but to ensuring the unity and
stability of the nation.
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CHAPTER 1 THE ERQSION OF RIGHTS
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s of the entize fodesal goverament ot civil rights. the
1 taken the na

Division have oft

Department and W
i itigation is the only useful remedy and

neglected other legal avenues for progress.

view that cour

have

rguabiy, the Civil Rights Division has never fallen
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tion has

wsed thie authority entrusted in the fustice

Diepartment to fairly and vigorously enforce Section 5

ncetns to influence i

by allowing partisan political col
decision-malking, "Thi
undermined the credibiliey of the Justic

s has da

aged the Section 3 process,

Dieparrment and
csulted in discriminatory

vorting changes being procieared.

the Civil Rights Division and

These essays, carefully documented, cover only a part
e Dep
Section, for example, is entrusted with enforcing the

ment. The Educar

of the worlk of the Just

centzal constitutional principle of equal educational op-

pertunity cstablished in Brown . Board of Education. Tn

the last adminisreari s

ons

n, the Section initiared dis

of voluntary cfforts to preserve school desegregation in
districts whore lirigarion bad net been filed or court de-
crees had expirad. A brief' was filed by the Department
one case defending the
wck lauded by a white parent disple

oluntary desegregation policy
ased
ntadministra-

againse an ar

ment. In the

with his child’s assige

ion, the Bush adminisiration took the Issue out of the
vil Rights Di
General fled a brief

ision and the Soliciror

n the Supreme Court arga
race-eonscious desegregation policies violare the Consti-

tution. The resule the Department argued for could rear

a gaping holein the Brewm decision and educational

opportunities for children.

RESHAPING THE COURTS

hacfer doc

As

Bush administration has seized upon the advent of two

ot Mincherg and Judith & ment, the

e i

vacancies ca the Supreme Court e turn the a
decidediy conseivarive direction. Wi

of John Roberts to succeed William Rel

h the confirmation

nquist as Chief

Tustice and Samue! Alito w replace Sandra Day O'Connor

as at As

has raken a dl

ociate Justice, the precariously batanced Court
M V)

the right.
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While it b still carly in the new regime, there aie strong

signs thae esiablished principles in ¢

w ateas of school
desegregation and reproductive freedom are in peril along
with proteciions in other areas of personal Kberties. Tn

miany cases Justice Anthony Kennes

O'Cor
demonstrated a decidedly moge conservative bent.

will succeed Justice

nor as the swing vote an the Court and he has

As Adain Shah details in his review of lower court nomi-
nations, the staty of nominations o courts of appeals
(and district courts as wall) has been much the same.
The Bush administration has be frorts
to pack the lower courts with conscrvative |8ccmgucs.

e relentiess in i

Demacratic Senators, in the minosity until this yoar and

h\ced with near unanimity by Repu ns, were reduced

io threatzning a libuster of the nominees they regarded

as most threatening to rights and

t sustain their opposition to many nominees whose

a resuit, Demacrats

views they found repugnant. A
truck a deal with the Republicans that allowed a sig-

nificant number o
filibust

nominees o be approved without a
hese nominations has given
rvative {even a right wing) cast to several of the
Circuit Courts oiﬂApp‘;—aL

1. Senate aUFrovu of

a conse:

The questicn is not ang of judisial restraine versus judicial
acrivism. Indeed, the Rehnquist Court in recent years has
exceeded the activi

sin of its predecessors by showing a
willingness to avertuen acts of Congtess designed o ben-
¢fir poor oi minotity citizens. Nor ate the Bush nominec:
to the Court pcm‘h‘ who fit the mold of thoughtful con-

shn Mars

1l Harlan, Fcliv. Trankfurer

servatives such as Jo
ar Lewis Fowell.

Rarhet they ate peopls who reject the Supreme Coutt’s

piinciple that searching judicial inquity m 2 applied

whenever these “discrete and insular minotities” suffer
prejudice for which there is no available remedy in the
political pr
the powerl

coss. T a willingne

I)m\n the vighes of

were a requisement for judicial service, fow,

if any, of the Bush nomine

s would qual

THE STRUGSLE FOR
IMMIGRATION REFORM
In the bartle over immigration policy, the Bush administra-

1t w0 thitcad its wi

y berween the

tion has seug

nents of some conservatives that people not in the

serties, But they could

wation lawlully should be teated harshiy
the apguments of progressive groups thiat new Jws shouid
pravide worker protect

cople who reside in l.:

and deported and

ip for

15 snd a pathway to citizens!

S, but lack legal status.

istra

Shaheena Ahmad Simons recounss, the adn

tion has advocared a * ity Initiative

and increased en

forcement of Limmigiations laws at work

sites while at the same time raising hopes that It would
embrace measures thar would reunites families and help

people chrain legal starus.

Although local atracks on day labereis have grown, the
N.wcmmr clections mgncstrd that positive trearment of in

imigranes might also be good poliries fo

both parties, One

on and

ems cerain: a failure by bc admi

€

thing s
Congress to find a constructive solution would be a recipe
for escalaring inrerethnic conflict in the years to come.
POLICIES TO HELP EMNCGLISKH
LANGUAGE LEARNERS

When C:mgrﬂ« established in the No Child Left Bebind

Act the goal of closing the academic gap berween well off

children and thase Wlw are disadvantaged and discrimi-

nared agsinst, one of the biggest challenges was to secure

aress for Bngli

acadeinic | ish language learners (ELLs).

A grear deal tides on meering this challenge, While
of the 5.2 million Englis

1

nguage learness age natd
born Ame

an, the population is increasing rapidly .x:)d
experts predice that by 2025, one-guarter of the toral ULS.

schic

population will be ELLs. Thres-quarters of current

ELLs are Spanish speaking and two-thisds come from low-

income fatnilies.
As DPeter Zam

agencies and

mora reporss, the record of statss, local
d the Federal g

s have not

government is at best mixe

Most starc

the steps needed o ¢
ate assessmens that yield valid and reliable resuies for

ELLs. Although the 1

NCLB conteriplates the
ment of native language assessments

develop-

as a reasure to

do while they are
the Department of B4
noved to develop such assessments or ensure that they

reflect whar students know and

learning Eng fon has not

are wn];q,' used. Nor has the Deparment vig;
ions of NCLD designed

enforeed vhe pr

goed assessments.
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COMMUMICATIONS POLICY
AND CIViL RIGHTS

“communicaiion policy d

whom, how soon and at what

1an era of advanced informa-

may have their

nomic p.mp <t st f sratus as participants in

sociery diminished.

rc\»quaun \m'g) effort in federal policy

licies to the broad-

OIT T wim some suceess in the

e Court
ions of the law by the B
n. Effor

s of minority owners have met sis

90s, it has since been arvmicd by regressive Supi
decisions and crabbed inre

minications Cornmi

arives by Congress have sought o ad-

tivide” berween “haves” and “have-nots”
mputess and the In
by Congress and federal ag;
these i

net. Seme initiatt
rrmx
comnanicatior

ies

xde a progrant to suppo

seryices in remote and rural arcas and other places where

costs ase highs
and libea
d b
Rare and other progs

he B-Rate program to prov

formational s

s through the Ty

in rural are

theare services o patient
ams have had 03

members of Cangress suspis
Latge dispasities axist for Latinos,
Americans, and people with disabiliric:
computers. The struggle for ity in these and

FEDERAL HOUSING POLICY:
FUNDAMEMTAL NREEDS AND
UNTAPPED POTENTIAL

t bartle after bartle ro te-
ag administered and adju

e civil rights advocates £

n the protections of laws bei

ta
dicated by hostile guardians, som

e of rhe most inportant

nateended.

v remain largely

> find de

who are poor had a route

y and the ability to choose locations,

they would have ace

al spportanith

vicws and jobs that would allorw them o work themss

out of poverty. The federal governm

, having dug the

policy hole that has left the m

It
€
he writes, ”
tion w famili

ma in pmma

ded. “Virtually alon

g prog;

the Section 8 program has pre {an op-

whao choose to move from higher-p

Bura

2} barriers when

segregated neighharhoods to less segr 3 aren
o

auld be matched
portunities in another, pre\r’en[ the

variery of obsiacles, including

housing ¢

families

sucher p

being effective in achieving this goal. Since, as Tegeler

states, the major constituency is the housing industry,

mobility for families does not rank high.

productions

m and

proge:

arcas of oppo

provide units for famities in

o0, the ager

charged with

implementing the Law-rrthe Department of Treasury—has

vi rmal\' ignored the mandare of the Fair Housing

1 hos

i/ federal agencies take steps ro further
nirely fr

<t of site selection. Often the statute works

ag. So
theall

e Department omits

n

regulat

10 provide Juuwng ina way that concentrates povetty and

attaty to national |

racial isolation, directly oc

New national polic
for those who ar

iened to provide opportunities

in which gover es discors the marker and block

aceess to the development of affordable housi

g in vacially

and ccone

ally integrared a

RECOMMENDATIONS

To restore the foundation of our civil

rights laws and
strengthen their enforcement, the Cltizens’ Commission

and the Center for American Progress offer the following

recommendations:

We recommend thae 2ot C

ngress establi
c House and Senatc t conduct 2 two yoar review of
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The com-

the implema ghts law

mizzee should be composed of senier members of both

the Judic
o | S .
other comimittees of cach house that deal with education,

partics who serve ¢ y conumittecs and on the

err

ployment, housing and the administzation of justice,

The Sclect Committee should bave subpeena power and
shorsid sondiuct public Isrings an 4
depastmental
administering civil rights laws, The Selert C

pesformance of sach

wency what Jids s iljies for

priimittee shonld

publish one or mose yperts comaining specific recommiende-
for the restoration of vigerous civil rights

tions or directive

enjorcement. The Selecr Committer sienld alse recommend to

the Congress uny reeded changes in statutes designed ro maske

enforcement muore effective.

At she same time, vhe Committess of Congress that vote on

oms for executive qficers should conduet scrupulous

of aif nominations to ensure that the nemirces are

commisted 16 the fmplemeration of the ciuil ights foses.

As the four essays reviewing the Civil Righrs Division of the
e '

Deparumen: of Jastice reveal, enforcement of the natior

aus stare of disrepair.
5, but

civil rights laws has fallen into a d

“The situation cannct be remedied by half measur
requires reconstruction of the agencies with a new commic-
ment o fidelity o law by cabiner-levet offic

15, new policy

and a regulatory precess thar secks (ull realization of the

rights spucified in the statute, and civil rights officialy sud

anc: on the professional fudgment of expeticneed lawyers,

STATUTORY REMEDIES TO EFFECTUATE
CWVIL RIGHTS

We recommend thar Congress ensure thart svery sratute

protecting civil rights specifically anthorize aggrieved
persons to hring civil suits in the federal courts to redress

violations of the law. The most important statures reqr

ng the specification of a private right of ection are Tide
VT of the Civil Rights Act of 1964 and the No Child Left
Behind Act of 2002,

he Ciuil Rights Act of 1964 colled upon foderal agencies to

provent wcial discriminanon in programs or acivities @
by federal funds. While the lme bas been an effective tool
Ao

hosising, public transportation and other arcas, the Supreme

pr

trikir:

Jors o discriminstion in schaols, health ficsly

Cowrs, i vhe Sandoval ease, rled thar individuak have ne

whations thar bay practices that have

sight to sue ta enfarce

hat ave not dictated

a disparate impect on minarities iand

sity, Wiile i the past some aggrieved parents have

successfutly brought sait for vialatio
Sece

recent years the Supreme Court bas been reluctant to imply a

af the Elementary and

dery Eeducation Act {the underlying law o

whe of action that is net explivitly set forth in the statte,

Scrong

necessary, but not a sufficient condition for vindicaring

government enforeement of civil righes laws is

the eivil rights of persans whom the law is designed to

protect. The courts must be available to those who are

discriminated against in violation of the laws. Ce

may wish to cstablish admintstrative renedics
be rhe fizst gesort for people secking rediess, But any

ive process should be speedy and ef-

such administra

ficient and should ensure that there will be rapid access

5 the

LS.

TED

SECURE jUDGES COMMI
TC EQUAL JUSTICE

President Bush should not nominate persons to the federal

bench and the Senate should not confitm neminees unless

has a demenstrated com-

the person under considerati

0 cqual ustice wndes |
o equal justics under law.

nated to

Over the past six years, the president has no
¢ federal courts many people who have lacked a com-

and in some cases have demon-

mitment o cauai Just
strated acrive hostility to civil rights. The Senare has not
in most instances conducted a thorough review of the

inees. Democrars,

records of these no cking a major-

ded to

ity pc

ve not had the unani

ity until this year, hs
reject most nominaticis, Republicans have followed the
y line. Even the fow who in the past have demon-

par
strared independence have appareaty shrunk from op-

ion candidates for fear of losing their

posi

g adminisc
infiuence in the party.

courts of appeals

As 2 result, several of the federal ci
have become places nowbly uniriendly to the assettion of

<ivil rights and libetties and to claims for evvironmental

and con

tner protection. The Supreme Court, far from

ing judicial restraint, has artacked precedents dating

e
L

k more than half s century in crder to deprive Congress

use the Commierce Clause and Sectio

of the anthority to
3 of the Foarteenth Amendment o protect ¢

uality of op-

porrunity and the general welfarc.
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Unless vuer ivaders tttee steps now to severse this trend, we are

nctive chivictes 45 d raiion

in real darger of losing our d:
that affers appartunity o afl and protects @il aguinst the

exces

of the peu

In addition, the

cpoit includes the following recommen-

dation from our conrributing anthors:

immigration

The cdministzation and Cong
and cornprebensive fix.

a defined path w0 citizenship for millions

should define & meaningfil

o7 the inami

rudes in broad

iy on mingriry cwnership of)

and service ta minovity conmunisics

Meore effores and esonoes showld be direcsed 19 improve zo-

cess to telecommnicasions sevvices on Indion lend.

The B-Rase progiuam shouid halp make technaisgs availoble to

by

g Conmunity Technology Centers

The FCOO should gasher and smasion this

istribie info

hat ail people have wo advanced tele-

of
immigrants fiving and working in the United Stots and
steadfost vigilance againss counterprodyctive ‘get rough”
enforcement at the federal, state and local levels,

Educating English Language Learners

The Department of Edusation should fiully enforce NCLB

assessment provisions and provide effecii

, onging and
ssistance o siite edrcation

of appropriate asiess .

adequasely fnded sechnico
agencies i the d

States should focus on developing and implesnenting
vatlid and reliab
dassesements for English language learness,

assessments incliding nazive language

Staves as u hools shold
und and consistent methods
ving ELLs and the latter shonld implement

vhe best ins

[ as school distrivts and s

develop and implement

ctices that will provide ELLs
with the best epportunity to learn. Parents and tdvo-
cates shonld insist that ELLs continue to be included in
NCLB avcountability systems te ensuve that schools will

wudents,

foeus astention on the academic needs of these

Communications Policy

The FUC, possibly in conjunction with oiher federal agen-

cres, showld condiet a CrosoniAdasand aralysis to deter-

mine the mtionale for sace-conscious measuses vo aduvianee

equad emplovmens and increase minovizy owmers the

CORmAURICAtions ISty

ENDNOTES

1 See {ussed S Carolene Produts, 304 U

. 144, 152 n.4 (193).

Heousing
Congress and HUD shenid iake actior; sa vemove impedi-

menty to wacially and econemicaily in:

wased bousing and

to gctively promeie such housing. Amiong these steps ave the
elimination of financicl penalties imposed on Public Hows-
ing Authorities when fumilies move from: one jurisdiction

ta another; reauthorization of the program that permisied

st bigh

rents in more expensive, lower poverty

areas; encouragerent of cooperation among PHAs aperating

similar voucher programs in the same metrapolitan: area, o.g.

offering financial incentives for sharing waiting sz adopt-
feving 3 %

g common application forms: enaciment of & new housing

mability progzam modeled on the successful Gautreanx

Prograsm én Chicago.

e Housing Mob

& Department of Teasiry and the hnsernal Revenne Service

should fulfill their responsibility to provide guidance to stare
grantees on fair bousing performance. This guidance should

indice ot minimum the collection of raciul and ecc

e

data; advice on affirmative marketing methods o ensure

aecess far low-income famitios of coler to low paversy aveas;
ihe requirement ihat project siting avoid the perpetiction
of segregation; IRS dis of state sise of exclusionary
techniguies that limir developrent of LIFTC units to bigh

poverty areds; encourigement of the use of Section 8 and Li-

bevs af hotusing apportuni-

HTC together 1o increase the nuw
i

ties auailible on 4 vaci;

¢ and econemically integrated basis.
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IVIL RIGHTS DIVISION

The Attack on Professionalism in the Civil Rights Division
. Rich

By Joseph [

onally mandared uait of
il Rights Acr of 1957,
the Civid ngnn Division has been the primarty guardian

tice in the Civ

for protecting our cirizens against illegal racial, ethnic, re-
d gender discri

can Jnd D

ion. Through both

Repu
B 1ed
in s civil

Divi

administrations, the D

a reputation for experti

e and professional

rights enforcement effc

During much of the histoty of the Divisien. irs civil

rights enforcement work has been highly sensitive and

A(,'wil rllg‘ntx
generazed grea
thar civil rights eofe

porential for confly

on and conflict. Given che pas

nent generares, there has always

been

berween political

spointees

of the i

ent administration, who are the ult

imare

decisicn makers ‘\wl tin the Division and the Depare-

I;

ment, and the st 2ks of career artorneys who are
the nat fro

loyaltics arc to the department

¢ line enforcers of civil ¢ and whose

where they woerk, Career
cys in the Division have expetienced inevitable

et in both Republican

istrations. These conflicts were

almaost always resolved after vigorous debate b

career attorneys and politic intees, with each learn-

thier. Partisan politics was rarely injected

from the o

¢ decisions

into decision-making. in large measute be
usually arose from career staff ud wluu nvolving the

al exercise of prosecutoti
itical appol

1, were generally

respected by p o, the

biring pr or employe n with the

s bog

staff, who made recommendations to the political

new car

careaet

appointees thar weee generally respeceed

D ;m; the Bush administration, dramatic change has

Political ave made it quite clear

ippoiie
did not wish to draw cn the expertise and

Lostead, there

fFort to remake the Division's

,J”P«ul«’{ o h 2 conscic

or staff. Policical ag;o*nuw oi\m assumed an attitade

d a general di

m and w

rant to meet with them ro discuss their recommendations,

The impact of this treatmy rafe resulted in

torneys—ihe longtime
had histord

ow to enforce our ¢

v mai

civil rights laws and, maowe

tors into the hiring of career atrorr

caused by losing a lasge body of the commirted carec:

ng it with persons with litde or no interest or

<ivil righvs enforcemen

cult 1o Gyercorag.

RELATIOMSHIF OF POLITICAL
APPOINTEES AMD CAREER STAFF

Brian K. Land 1 the Civil

sherg was a career 2

Rights Division from 1964-86 during which he was chi
of the Education Section for five years and then chief ¢

Fe now s professor

the Appellate Seetion for 12 yea
of law ar McGrorge Law School. In 199
fovcing Civil Rights: Race I

he published

sination and the De-

pariment of Justice {University Press of Kansas), a ca
and scholarly analysis of the history and speration of the
D" 1. Landsherg devored a full chapter 1o the “Rale of

Civil Servants and i\pﬁmnfc@ He summarizes the im-

portance of the relati

nship between political appe

and career staff at page

Al

enforce binding legal norms, three factors ser up the

ough the job of the Department of Justice is to

potential for conflier beow

political

wi fie administration then

reptesent the polich
ivil servants, whose tenuse is not tied

in power, and
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nd whose loyaltics 2
ang ¢

o an administrath

partment whe iut‘ny work < laws they enfores

the horizontal ar ion of pows

i vertical sepat s the

indeterminacy of some legal norms; and the fack of a

concrete client. The vertical separation of powers was
red to enable both civil s atiorneys and
political appointees 1o influcnce policy. This design, as

desig ervice

well as 1wise policy requires cooperarion besween the fwo
growps to ackieve the proper bulance berweer carrying
ninismarion policy and =

enforcement duties. Where on,

BT

Tying our rore ki
onp shuts itself out from
influence by the othes, the departments effectiveness s

fess. (emphasis added)

han making efforts to cooperare with carser staff,

it became ins svident du the Bush adminis

creasingly sring

tration that polirical appointees in the Division were con-

Indeed,

accasions there was Ix )mlm from P Imc

sciously dnsing themselves off [rom career staff,

1 sever

decisions and pohn,ks ot wete pucuwd to be dibloy»
This was apparent in many ways:
wsidered to have

tic

isors who were cor

ongrime career siper
views that differed
were reassigned or stripped of major responsibilities
Apil, 2002, the o
time deputy chief were summasily wa
Division. Subsequently, & career e,',:cci.;) litigaxion counsel
od. In

oted to

m those of the political appointees

nployment section chief and a long-

sferred to the Civil

in the Employment Scction was similatly cransferr
2003, the ¢
a deputy chief pasition in anather
2003

d. Tin the Voting Seetion,

chief of the Housing Section

cetion and shortly

thereafier retited. Alse in the chief of the Special
Litigation §

many of the enforcement responsibilities wete ©

cetion was replace

ket

away from the chief and given directy to supervisots or

other attor the section who were viewed as loy:

1eYs i

1o political appeintees. [n 2005, the chief of the Crimi-

nial Section was remov

and shol

d and givena job inaw

Ting

progras

Vorin

ly after that, the deputy chicf in the
of the Voring Rxg

o the same ofhee. On only one

on fo tion Act was

asion in

the past lwad pol section
fimited
basis. Tn short, it is rare for political appointees to remove
cns oot relared
job performance. Never in the past had deputy
section chiels been removed by political appointecs.

al appointees removed career

chiefs, and on that nccasion it was on 2 more

and replace career section chiefs for res

w th

s to the de-

B

cer suction chicls
shij ip Wl

 virtually
adimi

ch meetinm 1ad alwsvc been an impe

of th
of the

istrai

i

means of

rant

communication in an increasingly large Division that

was phvsically separated in several different buildings.

Communication berween the direct supervisors of sever-

af sections at the deputy assistant attorney general level

and section staff also was great

Iy limited, i the Yoting
Seerion, for instance, scerion management was inicially

able to take diﬂ,xgr* ments in decisions made at the
deputy assistant attorney general level 1o the assistant

attorney general for resolution. But it became increas-

7 &
ingly evident that such debate, which is so important

to the healthy development of policy, was frowned on.
11 2003, it was made p

the assistant attorney genelel issiies on which there was

ain that efforts o raise with

disagreement would |

.,
chick

: discouraged. In past adimini

trations, scction ccess to the assistant

attorney general to raise issucs of particular importance.
Artempts o held periodic management niee
pmmca} appointees were also usually not acted upon.

s with

This resulted in pn,] tical appointees not receiving the

expertise and institutional knowledge of career «,meun

nuu’i a political
front office was Amg,lvcd to wotk solely on voring mar-

many matter al special counssl in the

med o
of th

tess and often a miany of the responst

1 held as the chicf ¢ section.
Comm
This was especially true when the appeli
handling the appeals of trial section cases or amicus
uhd by a trial

icarion berween secti

cas was also discouraged.

lare secrion was

bricts on the subjects ha ction. When

NTEOVE;

drafting briefs in ¢ areas, appellate staff were

ot sevetal occasions instruc td not to share their work

with the trial sections until shortly before or when the
Iy frustrati

brief was filed in cour. This was extrer

tions

for carcer staff in hoth the trial and appellate

and hindered rhe adequare development of brick and

full debare of issues in the hricf:

Dolirical appointees have inserted themselves into
section admi

p\ﬁt For exan

nistration o a far greater level than the
1pl~‘

and o s 10

01 many oecasions, assignments of
section attorneys were 1.‘4}:‘

yecs, something xlm Wi Ly in \’hc

a
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attorneys was done in a way that limired the civil rights
i

work being done by career staff. This was especially
of attorneys i the appellate section, where close o

40 percer o depor-
tation appeals during 2005." Similarly, selected career

i

Fatrorney rime has been devotec

arrorneys in that S¢

tion were informed that they would

no longer receive assigniments t civil rights cases, and

distavored employees

1 other seetions were amgr»
hc deportation qppwxl cases, Political appointess also

nrruded inio the a 55 i1 certain

rney evaluation proce;
did nathappen in the past.

inﬁ[:wc,c& somathing thar

IMPACT ON MORALE
OF CAREER EMPLOYEES

ltish
rype of administra

rd to overemphasize the negative impact that this

he

on of the Division has had o

morale of career staff. "The best indicator of this impact
is in the unprecedented murnover of career personnel. T
should be not c
scetions than others, and often attorneys in the sections
most ditcetly affected by the hostilicy of political appoin-

tees rrarme*rcd to other seciions in w

od that the impact has been greater in

me

ch the impact was

hic
less. The sections most deeply affecred have |

employment, apuellate, and special |

+ Dased on a review of pessonnd rosters in the voting see-

tion, since April 2005 19 of the 33 attorneys in the sec-

tion (over 34 percent) have cither lefi the Department,
transferted to other secrions {In some cases involuntari-

ly) or gone on deratls. During the same period, aly one

of the five persons in section leadership {the chicf and

feur depury chicfs) remains in the seerion tod

Based

ment section, the sectint

sters in the employ-
ane of four dc'\ur‘»
chiefs were involunrarily transfe rw{ ta th
o in April, 2002, Shortly after that, a spe
ferred to the Civil Division.
3 oft the section or retired.
: 2002, the seetion chief and three of the

a teview of petsorinel ro

i Divi-

cial counsel

waw invohutarily tran

nce

chicfs

then, two other depury
P

Owerall, sin
four deputy chicks have been involuntarily reassigned or
. I addidon, in ¢ of the 32
in 2002 {over §5 percent) have

Left the sec

hat period, 21

atorneys in the sectio

cither left the Division or transferred to other sections.

e 1

fessionaly cgals and

of profe
lysts in both dhe voting

il rights ana-
 employment sections—has

alse been significans, In the cmployment section alone,

twelve professionals have left, many with over 20 yeats

of

ince 2005, six of the 1
ansferred to other sec-

tment, Two of the transfers were

There

the C

ha:- aiwq)a hesn N"mai rugnover in career staff in
3

c o closely related o

teme ]m’v\s ;md never 1\35 it hean s

the manner in which polirieal appeintecs have sdminis-
L Irhas mppm the division of carcer
staff at 2 level not axp

tered the Division

periencrd before.

HIRING PROCEDURES

Cempounding the impact of the extraordinary loss of
career staft in recent years has been a major change in
ng practices, Since 1954, the primary
source of attosneys in all divisions in the Department

the Division’s hirt

las been the attorney general’s honors program. This

Drogram was ins

tituted by then Attorney General
der to

Hegations of

end p:‘rceivrd perso

cranyism, ism

and graft”

been consistent];

gmcc adop ion, the honers program has

succe law school

fol in drawing t

graduates to the Department.

Until 2002, carcer atrorneys in the Civil Ri
in the process fallowed in
oys through the honors program. Each year carcer

rog;
ted to an honors

a central roie

arrerneys from each scction were appoin

hiring committes which was responsible for traveling tw
Law schonls o interview law students who had applied
for the program. Because of the tremendous number of

applications for the honots program, committes members
generally wounld Timit their interviews o applicants who
had listed the Civil Rights Division
The Civil Righes Di

repuration as du most difficult of the

s their first choice

ision had carned a
Diepartm

sions to enter through the honors program because only

when applying.

ens divie

a few positions were open each year and so many highly

qualified law st

dents desired to work in civil rights.

s was complered, the

hiring commitree

would mect and reconumend to the political appointess
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those who they con:

idered the most qualified. Law school

performance was undoubtedly a contral fa

of, buta

demonarrated interest and/or experience in civil rights en-
Fthe Division

were the qualities that interviewers sought in candidates

forcement and 2 commirment £o the work o

selected to join the career staff of the Division. Po

itical

appointees rarely rejected these recommendations,

Hiring of :-xnsricnc d artorneys followed a similar process.

v vacancies would review
s be interviewed. Tny

tial interviews and the section chi

Indiy '*m‘al seC

applications an
would 3
would then recornmend hires to Division leadership. L
commmda-

tions were almost always accepted by political appointess.

conduct ini

recommendations for honars hires, these r

These procedures have been very successful over the years

in maintaining an arror:
in Republic

tions. A former depuzy ass

f the highest qual-
admiinistra-

rad

as well as Democraric

in the

arney penc
Reagan administration, who was interviewed for a recent
hiring practices, said
through committees of career
The ¢ quored
saying: “There was obviously oversight from the front
an individual
and was not eccxpn.d, Ljust

Boston Globe arvicle about Division

that the system of hiri

well.

professionals worked artic m as

office, but T don't remember a time whe

went through that process a
don’t think rthere was
dividuals who were be x‘g hired.
placing any kir
wore ultimarely do

- quarrel with the qual

atity of in-

And we certainly werent

1 of lirmus test on... the ind u;d:‘m who

ermii

4 1o be hest qualificd ”?

cse longstanding hirin

Bur, in 2002, th g procedures were
abandoned. The honass hiring commitre
the Civil Rights

id all interviewing and lmms (‘lecis'u’rns were

made up of
careet staff attorneys it vision was

disbanded »

made directly by political appointees with little or no input

from career staff or management. As for non-honors hires,

the political appointees similarly took a much more active

role in wlm'[iuw thase persens who received interviews, and
participan

almost always | od in the inwerviewd

Not surprisingly, these new edures have

ring pro.
of the perception of favoric-

resulted in the resurfaci

sm, cronyism, and polis al influence which the honors

program had been designed to eliminate in 1954 Tndead,

srmiation that has co icates that

a

o to light ¢

in many instances, this is moie than pereeption. [n fuly.

cently

zo(‘;(u a reporter for the Bosion Globe ohraingd putsu-

Act the resumes and

o:

t to the Freedom of taforma
o b
b

1z data of successful applicants to the voting,
from 2001-2006.
His anaiysis of this dara indicated than

ernp ent, and appellate sections

i rights hqckvmuxds———
ights
groups—has plunged. Ouly 19 of the 45 142 percent]
Lawyens hired since 200
peliare, and voting] scetions were expericnced in civil

itigators or membess of

v

in those [the employment,

©

rights law, and of these, ni their experience
defending employers againer diseriming

lawsuirs ox by ﬁ"H'mo aguainst race-conscious policies.” By

1 gai
cither by 4

rion

contrast, before the chan

77 percent

1x the two years nge.
of those wh-) were hired had civil rights backgrounds”

"Mean
have risen sharply. Since 2003, the o
hired

COMSETY:

wwhile, conservarive credenrials Lnfrlxose hired]

tions have

11 lawyers whe said they were menibers of the

ative Fedesalist \x,cluy Seven hires in the three
scetions are listed as members of the chu.;lmu Na-
two who volun-

eciation, includin

ered for Bush-Chen mpaigns.”

tional Lawyers

ey can

The reporter noted that current and former Divi

staffors *

an

“cchoed o v

rying degrees”

crved., B

chat this partern was

what they ol i

in the Div

or example, a former depury chic

>0 who now waches at the Amegican Uni-
versity Law School testified at an Ame
Society panct on December 14, 2005 that several of his
seudents who nd who had
applicd [doing othe
kinds of work were aften referred Ciwil Righrs Di-

rican Constitution

S

tad no interest in civil righ

f
tothe C

persons was a

o the Department w

h hopes ¢

member

vision. He szid every one of these

of the Federalist Societ

Early on in the Bush adm ion. the hiring in the

L 2001,
Al

1. Tn March

voting section was overtly po

after the contested 2000 clect

ion, Attorney

Ashcroft announced a Voting Rights Tnitiative. An im-

portant parr of this initiative was the ereation of a new

political position-—Senior Counsel for Voting Riﬂmf—

o examine issues of election reform. Two voting
filled as part of ¢
decision to create thssc new

staff

s wege ont board, they operated

de wi er

1t ftom ca

thno in

¢ new hi

and. o

nce the
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y {ton: the voting seetion on clection reform
The person named 2 the Senior Counsel for
ights was a defeared Reput candidate for
Congress. The two line attorneys who filled career atror-

sepatace!

legislarion

tican

Jorine R
Voring

o the voting section were hired with

v sto

it assigned

ve in the

and had been ac

no inpui from the sectio
Republican party. One of those “carcer™ attorneys, Hans

vor Spakovsky, was prometed o a politk
2003 —special connsel to the As:

For the rwo and a half years that this attomey held this

al position in

sistant Attorney General,
position, he spent vir(u:ﬂiy ali his rime reviewing voting

scerion work and setting the substandive prioricies for the
seetion. Although he was clearly in a political superviso-
as a voring section

ederal Election Commis-

a recess appointment to the

sion in December, 2005,

CONCLUSION

During the Bush administratien thete was an anpiec-
edented offort 1o change the make-up of the carcer staff

a: the Civil Righis Division. This has resuleed in a major

o career personnel with many vears of experience in
civil rights enforcement aed in the tavaluable instirutional

memary that had always been maintained in the Divi

sion antil now-—in borh Republican and Democraric

Replacement of this staff through a new

pro:

ess tesuited in the perception and realiry of
politicization of the Divisicn, and high-profile decisions
in varing matrees have added significandy o this. The

in fair

overal! impact has heen & s of public confidenc

and even-handed enforcoment of
Depar

civil rights faws by the

nent of Justice,

The damage done to one of the federal government’s most

imporas

1t law enforcement agencies is deep and will ke

ime to overcome. Crucial to this effort is careful and

che future,

us congressional oversight, now and
Utitil Novernber 16, 2006 thete had not been a Senate
&
Division for over four years, Renewed oversight is required

Judiciary Committee ovesight heaiing of the Civil Righes

s Division to its historic role of

to restore the Civil Rig
leading the enforcement of civil vighes laws.
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During the Clinton yeats, the Civil Rights Division

ught o bolster the enforcement program of its Criminal

Among other things, the Division requested and,

of President Clinfon’s second term, received

thorization to hise additional lawyers into the Scetion.

Tra

> endeavored o bring new attention to the scourge o

inzernational traffcking in persons, or “human rafficking.”

Most imporzantly, the Division pushed suc y
ficki tection Act {TWPA),
s it easier to prosecute criminal misconduce

ving human trafficking. The TVPA was enacted im-

jately before the November 2000 presidential election.

, the Tt

new la

ing Vietims P
which mak

invo!

od

m

With the addiional lawyees and the new law, the Crim

Section under President Bush has

hifted gears. Moving
away from its tradic
4

nal focus on prosecuting police mis-

con

et and hate crimes, the Secticn now pricrir

rafficki nvo

nvelving buman g, especially

wex tiafficking,” which includes the forced prostitution of

adult women and any prositution of minors. Unlilee labor

trafficking cases—which involve the involuntary servitude
of £
of

mestic wotkers,
traff chin the
bilities priot to passage of the TVPA

m, factory and do mong others-—sex

cling cases did not fall Section's responsi-

In the aggregate, the changed emphasis docs

have had ar

not appear to

appreciable effect on the Sectio
on both the perceprions of Seetion staff and the

s tradirional
work. Based

difficult-ro-assess statistics maintained by the Division, the

Section ues to prosecute law enforcement misconduct

and bias erimes at roughly the same clip as in years past.

Because the S ow employs from 30-50 percent more

an it did in

0SCCUEO!

late 19905, onc might cxpect

ics effors in those arcas to have increased. But because of the
changed cimphasis, the added, colleciive musele provided by
the new prosecators has been applicd entirdly to trafficking

ZASES, Al

1d mostly to cases involving sex craffickis

BACKGROUMND

Criminal Section enfo ions of the U.S.

ces the pios

minal code that protect individuals’ constimtional and

il ri

shes, The Section prosesutes cases involving:

anwartanted physical and sexual assaults. illegal arrests

and personal property theft by public offisials, such as

police officers

acrs of violence and intimidarion, motivated by rac
cthnic

religions hatred, that inverfere with ho

cmployment, voring and public accommadarions

involuntary servicude, compelled labor znd forced

c wolves international

iturion, each of which often ir

o

afficking in persons

acts of vislence and inrimidation direcred ar abortion
providers and clinies

acts of violence (often atson) rargeting houses of reli-

gious worship

Prosceutions involving clinic violence and church desecra-
tion have occursed only since the mid-1990s, when Con-

gress passed laws proseribing such misconduct. Since then,

these prosecsions heve made up only a small percenrage

of the Secrion’s caseload, which ts dominared by marters

in the other enforcement ageas.

Because th

cction prosecutes newsworthy cases |

volving police brutality, hate critses, human wafficking,

church atsous and abortion clinic-related vielenee, its

work is typically high-profile, often garnering natonwids
ypically high-p 3

trention and, at the very least, media coverage within the
isdictions where the cases arise. Among the Section’s

nown victories are the proseciitions of a Tennes-

ed fen

ge who soually abus s and co
employees, Los Angeles Police Department officers who
b ng. and Ko Klux Klansnien whe murdered

i

james C chwerner and

@

y. Michael §

Androew Gaodman,

"The Sections

d'erre, has been to pross

core miss ison

deed its bistorical r

cute hate erimes? and official

ctines that dispropottionately victimi

vinotities. There are historical reasons for invole-

ing the federal government in such cases. Until rece

o

local prosecutors, espesially in the South, oftan lacked the

18
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pofitical will and/or the resourees o bri

racially-tnotivated vielence and inimidatic

practical reasons, o

pm&sruro*n often found it diffi-

cult to investigate and bring charges against wayward law
ent offic cers, who belong to the very same palice

departments they work with and count an every day.

hiong)

gh the years, the Section also has prosecuted severe

cases of worker exploitation qualifying as “peonage” and

“involunvary servitude”

~crimes that formerly victimized
African Americans |

¢ now mainly victimize ﬁm*ign na-
tionals brought to the Unired Stares.* The Scerion’s work
21 this arca was once circamseribed by a judiciafly-ceafred

requirement offeerively forcing the government o prove

that the labor in question was compelled by viole:

nt. Mere subtle means of ¢

al restrs

by ; oercion were
10t prosecutable. In additicn, cases involving eirher

the

statutes that did nor fall wichin the

forced prostitution or the prostirution of minots were
prosecuted under
Se

nents of the Justice Deparvment under the Mann Act”

sy parvicw. They were handiod by other compo-

and, if chey involved il lu;a.l alicns, the ciiminal provisions
he immigration faws.

af ¢

Tn the late 1990s, the Clinton administration sought

to focus attention on the plight of eriminally-expinited
wotkers, wernen and gitls, most of whom are now being
“eralficked” trio the U.S. Lt infriared the mu M-r\i ey

Worker Exploitation Task Force, whic
to coordinare and & ‘musifv the t"cdu.ﬂ ;,nwr.nm,nts
ditics. The Div

casicr for

anti-trafficking enforceme
worked with Cong)
1o bring foreed labor an

d Thanks to

FOSTiTUTion cases
tas

those joint cfforts, the | rdscape regarding worker
prosecutions changed. The TVD,
tive on Qerober 28, 2000, now facilitates

n of labor <o

cxplmwi A, which

cifect

became

the prosseutio mpelled by means of coercion

tes,

i

less extreme than physical assaulis or locked &

us harm,” thre

threats of

an C

cluding, for ir

deportation, and any “scheme plan or pattern intend
to believe thar, if Tehe victim] did

to cause [the victim]

another

not nerform .. labor of services, [the victim] or
Fer serious harm ... The new law also

petson would s
specificaily identifies and proseribes *
which involves either: {a) recruiting

‘sex vrafficking,”

cing, harbor-

ing, transporting or providing women for the purpose
of prostitution, knowing thar the pm\ummn will be

ad or coctcion”™; or (b) recruiting,

compelled by “force,

ats of

¢, hatbating, fransporting ot providing any miner
putpost of prostivatior

enticing

for the p

Significantly, the Department determined that the
Criminal Section would oversee the prosecution of
TVPA. This deci-
sion expanded the Section's enforcement responsibili-
ot constituting “sex
traflicking” had previously been prosecuted and moni-
by other DO}

it offenses arising under the T

ties, epecially insofar as miscondy

vored compenents.

A SHIFT iN ENFORCEMENT
PRIORITEIES

Wh

politic

1 the Bush administration assumed power, the
L appointes
particularly w

within the ,and

Justice Department
hin the

Civil Righrs Division, made a

consch

us effort o prioritize humaa rrafficking prosecu-

tions. The enactment of the TVPA, 2ud the cxpaxmcd
brained as 2
tated the tew emphasis. Refleering that e

g
ramped-up, trafficking-centered public rations initia-
tives the

ult of i, facili-

authority the Sectic

e

phasis is: a

dedication of new resoure

o anti-trafiicking
rafficking (mostly

Forts: ¢ i
sex trafficking) prosecutinns. ‘X"ln"e Stﬂ! being well-

e 1d an increased number o

he Section’s core enforcement mission—rthe

offici

served, 1l

ceution of I misconduct and hate crimes—

a sizm

Sccrion a

prose
ha

rila croase i

B

boost, despite an in
attornoys.

not eaj

the number

PUBLIC RELATIONS

Perhaps the b

st indicator of the Scetions new focus

jus

iz the Diepariment’s substaniial push to publicize the
anti-tiafficking progtam. The public comments of former

Attotney General Asheroft and curtent Artorney Ceneral

Goneales regarding civil rights enforcement ivariably em-

phasize the Sectior’s efforts to combat trafficking.” Presi-
dent Bush himsclf has spoken about the Department’s

s enforc

anti-trafh xrknw initiative—rhe only civil rig

ment offort he has roured at fength.!" The Bush adminis-

trarion also built on the Clmmh-« reared Worker Exploita-
alfed

b

as a new initiative ¢

on Task Foree, rey
the Trafficking in P

F

g i
and Worker Exi

oitation Task

o

avce. And just as this O press, Attorney
convenad a briefing to ann

creation of a specialiced !

S repOrt was go

ng

Ceneral Gongales unce the

fuman Tt ﬁicking Proseeution

Unit, which is housed within the Section.!
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The home page of DOFs Wb sice highli
m. " An information-filled.
dedicated jump-page describes i ing
and the Department’s efforts to combat it, with numer-
aus links to additional material."! The Department also
reguilarty publishes a Sec ficking
News Bulietin,” which highlights recent prosceutions,
outreach and training by Department officials, now state

s the Deparr-

ment’s anii-trafficking progr

e problem of traffic

Of

on-prepared “Anti-Th

and federal legislative initiatives, and p tatements by

hi

Departient leade:

£l

rights enforcement work of the See

The cor:
not enjoy rhe same level of Deparmment-generared publicity.
W

tion’s ani-trafficking work is constantly updated, informa-

ile the informarion an the Web site regarding the See-

1z the Sections other work is rath

- out of date;

tion regard:

as of this writing, most of the marerial, except for the "press

releases” link, is several years old. Additionslly, wheress the

king

LS

Department consistently towis the number of traf

prosecutions during the Bush yeass, it docs not put
the statistics tegardiing its official misconduct and hare

crimes cascs, On the Division’s Wb site, statistics regarding
craffic
regarding the Section

1 Statistics

ing prosecutions are readily accessibl

ather work cannot be locared.

RESOURCES

»nal

In the past fow years, the Seation has cbrained addit

IEse

irees, which it has used to beef up s anti-trafficking

efforts, Most si

gnificandly, in the 1999 and 2000 budget
authoric

s, the Divisi

new Section lawye ments began arriv-

o
&

corge W, Bush assumed the presidency. Whercas
ved 31 prosecusors in FY 1998, it had
47 by FY 2003.% It now employs upwatds of 30. The

inga

added manpower has facilitated the transition to a Section

{ number of rrafficking

docker that fzaturss an increase

cases {principally sex trafficking cases), but no appreciable

difte

ce in other on

Tn addition, whereas every section attorney and supervi-

se that the

sor has teadiztionally handied every kind of ¢

Section prosecutes, the Section during the Bush years
began formally assigning or hiring a handful of mid-level
ces. These

managers to work exclusively on trafficking is
managers occasionally have handled or supervised cases.

h of their time, howsver, traveling

They have spent mu

both nationa rernationally to: coordinare fodotal

and local law enforcement cfforts ro combar hurnan traf-

ficking educate Jocal, srare, federal and foreign offictals
about the trafficking problems train law enforcement
agenss on Investigaring and prosecuting trafficking cases;
and conduct outreach 1o public officials, non-governmen-

wal organizations and vietims righes advocares.

On Januvary 31, 2007, as noted above, Attorney General
Gopzales unveiled pians to expand and formally organize
this loose-knit group into & specialiced tearn called the
Human Trafficking Prosccution Unie.” The
the Seetion houses, s led by a carcer Division attorne
Orher Secrion artorneys have been rapped to serve as

Unit, which

and

more prosecttors and support saff will be added shortiy.

special counscls—a couple alrcady enjoyed that tirke

All of the steazneys i the Unis will deal exclusively with

clring cases and ansi-trafficking policy development,

The Bush administration has not launched similar efforts

wark in other enfo

o bolster the Seeiio

1ent arcas,

with the cxeeprion of the formation of o modest 9711

Backlash Initiative.”® Created in response to an inceeas
red crimes commit

Z

ally-mor

number of ett

waliation for the Seprember 11 artacks, the Tr

voted to investigating and prosecuiing criminal civil rights

vialations against Muslims, Sikbs and South Asians, an
those perceived to be members of those groups, While the
i tion lawyer in charge
of the Initiative, it did not biing on any new attorneys to

Depactment pur an nced Se

Xper

felp staff'it, and only & fow See

ion attorneys have been

«d by it The

ful of convictions.

Tnitative has actred a hand any of the

matters it has monitored have been prosecuted sucecssfully

suthorities.

by st

QUTPUT

Staif Sentiment

While the Section has increased the number of arrorneys

try 3050 percent over the past seven years, the fecling

¢ Searion attorneys is that the Section is accomplish-

Given that

hueman trafficking

I
the Section received authorizarion to bring the new hires

pandad prosecu-

torial responsibilities that the TVPA has provided ir, this is

on board ar least in part becauss of the ¢

not entirely

¥
nally intended to bof

surprising, thongh the new hires were otigi-

tor enforcement efforts in other arcas

he FBs tevamped

vis also unsurprising given ¢

20
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sricies, Historically, the FBI has been the foderal law

ciment agency that investigates the ciimes the See-

tion prosecutes. With its po:
many FB tield offices appear not
o lwv pursit n;r the same number of thoroughly-worked

0411 c'hph:\s‘is o1 terr

investigations, however, r

rights investigations as in years past. One
rasult lms been to allow another federal law enforcenients
gency, the I
ration and Customs Enforcement (ICE, formedy INS),
to step ditand partner ap with the Section. But ICE has
taken up the slack anly in the one arca of eriminal civi

rights enforcome
ing. There

investigative resources in traditio

cpartment of Homeland Seeurityy lmmi-

4

nt thar concerns

has not been a cor:‘cfvponding rc%nfbrcomcnt of
nal enforcoment areas
Section attorneys fnd thar although neither ihe quan-
tiry nor qualicy of their work in traditional enforcement

areas has suffered, trafficking cases take up an inereasing

amount of their time because, unlike bias and official

ond
al discrete incidents, o

TS ct cases, which

wsually involve onc or at most

seve ficking cases are chatacrer

fzed by continuous patterns of criminal bebavior spanning

whs or j.w,srs, Sccrion atrorneys with ar least a few years

perience on the job have borne a particularly heavy
burden recently, as (f‘w depareures of a relatively large
ber of experienced Tawyers havi
he slack lefe ‘f/ new hires, who require dme and guid-

ance to leatn to do the

foreed them o pick

b props

ly

Section supervisors also have felt pressured, largely because
of . They perocive that
while they spend the same amount

the increase in trafficking wor
of time on traditional
cases, [*Jlﬁ(km" cases command an increasing amount
ftheir energies, not
the trafficking docke:
they are conducting trafficking pro secution training and

only hecause they are supervising
of trial attorneys, but also because

outreach around the country. The recent creation of the

specialized FHuman Traficking Prosecution Unit may

refieve some of the burden.

Statistics

Tt is exceedingly difficult to gauge whether the Section’s
prosecution statistics bear our Sectio
creased in the tra ﬁd(mi arena

stafl's perception

that Section »\u[pu{ has in

while remainir ng largely static in core enforcement areas
Teshould alse be emphasized up front that year-to-year
e the 5

A number of vagiables raight cause fluctuations in

siatistics might not always teflect how product

tion i

and the number of defendants

number of cases filed,
n yoar 1o y
sutable civil righes violations

!

charged, fr g, For | he number of

ur and are

pross

reported may change: some cases are far more complex,

nd rescurce-intensive,
filed in pr

and thus far more time-consuming a
and th
years that are still being lirigated may 1ake up

than others he number of cases

vious

time and

resougees that wonld otherwise be devored 1o new case

Even assumin eap statistics at least pardly

v the Section is performing on 2

reflect how offectivel
¢ "c“mmﬂl intractable di

ics to discern how the See

comparazive basis, there are

ties in using existing staris

has fared dusi ing dn Bush years. Fisst, the aumbers o"!H‘Ar

depending on ventify has kept them. The statistic:

the Section/D ber of cases

ision. has kept on the numbs

and defendants charged ver year: (2) regulardy differ from
those maintained by another fustice Department compo-
8. Aworticys (LOU A

nitots prasecurions in every enforcement area,

nent, the Excecative Office of U

ich

country; (b) appear
Tudicial
(AQ) (“ap-
1 the

including civil
differ from those maintained by the Feder

iministrarive Office of the Cou

ights, all over the

Center's /

wree-manth lag b

pear to” because there is a v
Division's fiscal year and AQ's calendar year numix
entirely internally consistent.

and (¢} have not always been
these

Perhaps more significandy, it is unclear how any

entitics—the Divisic

o, FOUSA or AO—couar particu-

lar cases as “civil rights cas

” i the first place. Do they

include exses filad only under the statutes over which the

joys pvm ary enfarcement responsibilicy? Do
cases resembling o

ey inelud
under such starures bt not actually so charged

Section

e charged

lustrates how the numbers have differed:

“The following

.

FY 2002-2005, the years for which EOUSA data
vublished o.\lme, the Division and the
quite diffe
garding new chvil w!m prosceutions initiared pes y
PY 2002, EOUSA reported 81 new cases filed, while the
Division reported a lesser number, 74. Tn FY 200305,

From

are currentt
EOUSA have come up with

ent rumbaers

though, the Divisions numbers exceeded EOUSAS:
57 vs. 51 in FY 2003, 96 vs. 72 in FY 2004, and 83 vs.
in FY 200 ,x" The statistics prepared by the Division

istration regarding the number of
s prosecuted p

rights defend
fiom those maintained by EOUSA-

year also differed

and, cutiously. they
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uniformly paint a less favorable pieniee of the Section’

curpur duting the final two years of the Clinwn admi
than EQUSA did {138 vs. 159 in 1999; 122
vs. 127 in FY 2000) and a more favorable picture of
Secrion’s outpur during the Bush years (191 vs. 148

FY 2001: 125 ve. 115 in FY 2002: 123 vs5. 81 in FY

and 151 vs, 110 in FY 2004)."

ad

istratio

.

ies between the ACH sta-
srted by the Div
s inevitaMe hecause

¢ alsn been dispari

nd the stat jon under

Cs Tey
onnel. Some disp
the AD trach

Bush p

s cases on a calendar year

sasis, while the

Div s 50 on a fiseal year bhasis. The ariries in
the number of case from 1999-2004 arc
tion of 2004,

where the I
2004), as compared
ar 2004).7"

charged «

b years g

naimbers usually coming in much bighe
FY 2001 vs. calendar yoar 20015 123 v
123 i

98 for 2003 and 151 vs. 98 F

Whatever the diffic

Ities of staristically assessing how

w as compared to years

Division remain

of cases the §

AO does

her EOUSA nor ¢

ely, it I only by leoking

he

¢ can tell how

Whas the D

the petcepri

own numbers show generally validares

1 fasyes. L the cose snforce-

FOSECUEIO

years of Dresicent Clintons final rerm roughly average he

ber initizred during the fisst four years of President

{There was 2 notic
Juet cases hled in FY 2

bured o the refucrance

sble dip in official

003, which some have

of the then-principal depu

secite law enforcement

istant attorney genesal to

afficials.) In the area of human trafficking, by contrast,
s has increased. My

nerease is attributable net o labor aafficking cases, a

of that

the number of prosecuti

2, bur rarher 10 sex ¢
which, prior to the passage of the TVPA,

itional enfor

YICIE ar

cking

don did aot prosceute, oversce ot include in any statistical

tallics, as noted above

AJuse 2006 DOJ rep
F

thar the number of sex rrafficki

companents (including cases filed nnder statures not fa
i S

within the Crini
acttnent of the TVPA in October 200
four i FY 2001, 1o seven in FY 2002, to eight 1
w0 23 in BY 2004, to 26 in FY 2005, By conte

I od (again, including cases

tion

‘s purview) has climbed sicadity

since the

ber of labor traffi
filed under s

has fluctiared

autes not falling within the Scetion’s purview)

ut remained constant: six in FY 2001,

oty

threein |

€i

mateially fr

resident Clintor’s second term,

given that, uniike the Bush administrazion,

the Clinton administration did not include I ius statisti-

bor cases prosecuted under statuses chat
primary autherity to e
The Section brought one lahor trafficking case un.
7 servitude statute in FY 1996, fivein FY 1997,
99 aud none in FY 20007

he

involuntar

While the De

gone fo somc

the Bush administration has
statistics regarding irs

I icize the
rafficking achicvements, it has not s

anti: imil:

record in bias erimes and

d the staristics regardi

official misconduct prosecutions.

1 the Section’

cmphasis, the increased num-

et of traffl how-

tions duting the Bush year

ever inexa

and tuatginally useful the sta

was or should have been expected. The Section now has

more Lawyers than it did before, and given thar the numbers

in the traditional enforcoment arcas appear to have re-

me, it stands to reason thar the numbers st

v

ided by the new fawyers to have

Cover, it is

ising thar the increase is

unsurp to sex

ibutable largel;
trafficking prasecutions. Influential political conservatives

avor prioritizing prosecution of sex-related offenses {take,
forin

nee, the Department’s 1t prish to prosecute

obscenity), and some

crnploy the n 1 SIATUIC (0 PIosc
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any form of prostitution, &
while the fo
marginally easier to p
pr{-»TV:"/\ provi
does
in the number of hlmv crafficking cases may have been too

werced or not. Moie sig
od labor provision of the TVPA makes ic

nificanly,

ses than

ecute labor traficking

sions of the crimina! code, the provision

appreciably easier, so 4 substantial increase
much to expect. By contrast, th provision of
the TVPA opens up w pros
of miscenducr that the Section did not addeesy
uid bave been expecred. This
pecially orue g?v*n that prior € the Bush years, the See-
kept 2 t for, foreed
prostitution cases prosecuted under pre-TVPA srarutes like

the Mann Acr and the immigration law

¢ sox irafficking 7

v

ntion an entircly new catogo
before. so a

healthy increase in numbers ¢

is

tien never ck of, and nover claimed ere

LOOKING AHEAD

The changed emphasis of the Criminal Section during the

Bush years is not 2 negative development. Huaman traffick-

nterr

ingis an mnmi scourge dmr violates the most
rights, The Bush &dmxmt,atmu
using the TVPA, cnacted immediatcly

sh

cmental civil and human

deserves credit for
before President Bush’s election, to bring attention w it

he Sect

ing

o must remain vigilane, however, in ensu
thar its new focus, especially on sex mafficking prosecu-

tions, docs not adveesely affect ivs traditional mission.

Crimes involvi Liethnic bias and law enforce-

p both raci

¢y still demand the

ment miscenduct still ocenr, and dh

aztention of the Section, Local prosccutors, o their eredit,

ardinarily handle bas crimes p'mccum now. But some-
times, as they acknowledge, they lack the expertise and the
resources that the FBT and the Seetion bring to bear on

che investigation and prosecurion of such cases

1

ederal

also erdivarily remain better equipped to prosecute official

DEOSECUTOLS 1 prosecut

s, in particular

misconduct, There are several reasons for this:

is the issuc of will. Because they need 1o maintain

strong workir

 refarionships with the law enforcement

agencics they o

s on every day, many local prosecutors
4

hu{ it difficult to vigors

by prosecu

e wayward police
their jurisdictions. This

or eorrections officers wnhm
1‘<7ids espccial?y true fo

for stare prosecutors, but it is also

seeutors in ULS. Attor-

ney'’s O‘ﬁ» s, who tely on the work of Jocal law enforce-

nent agenciss as well

¢ Second is the issue of resources, Taking on official mis-

o Is ilme-consuming and gsout:

condust case: eentensive,
Local prosecutors and law enforcement agnuew are ai-
ready stretched thin prosecuting a vast array of criminal

conducr, and misconduet by ent afficers
understan

eatrast, prosecuting

law enforcem,
.

bly daes not top their list of priorities. By
official misconduet remains a
Totity, and even after 911, i
Justice '%p;mnem m luling the
viral reso

Justice Departient pr

FBY) s reserved

B

the st

. Tnvesrigar

Third is p hg and pros-
ccuting abusive conduer l‘ puh fic officials isa
7ed 4
ent from investigaring and prosecuting other kinds of
1gs

v, a ditferent approach ro witnesses, and

special-

<a of law enforcement. Tt is qualicatively differ-

ifferent use

crimes. Among other things, it requires a d

o

the grand jur

5 different kind of presentation at trial. Although a

smattering of local prosceuters may possess the speci

1ce and reseurces

ived knowledge, oxpe that effectively
prosccuting cfficial misconduct enrails, muny do not.

Section prosceutors and some AUSAs do.

The Depar

de;).;r( fros

foan e

its radii > new

tional orimim’s by hiring

: WYers,
Rucapari from thas

of course. e is at least one other

sensibie way for the

Diepartment o preserve the Seetion’s
istorical roler devolving pim:
iity fo k
increasing amount of the Section’s workload,
rorneys’ Offices.

&‘ rosccutarial fespon-

3t 7 sex tiaf

hare

Ag it now stands, Secrion arorneys are act;
~wide,
7' Offices in the jurisdi
oceur Because of the Section's expertise, this is

in most sex rrafficking cas
with LS. Artorney

country

the

offenses ¢

the way all civil rights
But in the |

asecusions are ordinarily handled.

5ng run, active collaboration seetus less sssen-

sa! wo effectively proseenri

g ferced prostitution cases.

Prior to the passage of the TVPA,

handled such cases by theruselves, under the Masn Act and

other tel

<

an statutes, with 1o help from the Sectio

e or no hielp from any other litigating companer
the Criminal Division at main Justice. T‘x» sex traffick

provision of the TVPA put a new arrow i

their quiver, but

investigating and prosccuting these cases is not much dif-

ferent than before. La fact,

nany investigations that begin

w
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a, inn other wo

as sex trafficking investigations vnd ap producis
of ordinury prostit fy—prostitut
that is prosecutable under the Mann Act, immig,

1 faws,

or lacal vice faws, but not under the TVPA. Tt seems, there-
fore, thar U.S. Attorneys’ Offices coudd rather easily assume

P
trafficking cases. witl
needed. Thi

areas of federal criminal law enforcement. o <

mary responsibiliy fo

investigating and prose

able

Section attotnays av

is, after all, the way things work in many other

ics, fraud, public corruption, and mare, U
neys” Offices ordinarily handie prosceutions by themaelves,

ith the ision st i7c in cach

Both sex trafficking and ordinary prostitution thet i

itially
loalks like sex trafficking are prevalent, If the Department

does not consider rransferri riiy for toves-

vy authe

tigaring and prosceuting these arimes from the Section o
U5, Artoeacys’ Offices, it might run the risk of gradually
transforming the Section into a roving, nationwide vice
squad. That was not what the Department intended when
it tapped the Section to take the lead on enforcing the
TVPA, and s tradi-
tional, still-viral mission.

is not consistent with the Sect

COMTLUSION

The country eontinues to fook to the Civil Rights Division
o deliver justice to the victims of hate erimes, o combar
extreme forms of worker exploitarion, and o hold abusive

poiice officers, corrections officers and mentsl health
workers accountable for willfully fouring individuals' con-
stitutional rights. As important as the Divisions anti-reaf

Acking initiative is, the Division must not lose sight of the

Criminal Secrion’s core mission.
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Employment Litigation Section

By Richard

INTRODUCTION

his Act of 19641 prol d
in employment based upon race, sex, reli

criminar

aned natiotal origin, With the ens
iry Act of 197
Titde VII's cover

ment of the Bqual
21
age was extended to cover public

2 Amend-

Employment Oppor:

ments),’
e sector emplo;
d the DO as the & 3
oloyers, while the Equal
aployment Opportunity Conmi (EEQC) was

i ibilicy for enforcement in the priv

in the DO, the Emplo
f the Civil Rights Df

to-day enforcen

as

well as priv

enferce

ts designar cral age

TOF ¢

tle VIT against public s

nene Litigation Se

on

the office defegared

1ent responsibility of Title VIT against

state and local gov

nment emple

This chaprer discusses the Depa.
with a particalar cmphasis on the
v of the DO
ring the Bush administration

rtment of Justicds en-

Torcement of Title V

period following January 20, 2001, A revic
ativity dt

reveals that the number

enforceme

f Ticle V1T lawsuits fled is down

trom prior administrations—both Republi-
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reratic—and that mix
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o

has changed. Most impor the DOJ has reduced

v the number of “disparate impace” cases fled.

that seek broad systemic reform of et

Joyment seleation practices tha

adversely

appormunitics for a tradirionally protected group, such as

the Die-

ans or women. Baually trc

2t sllege that Afvican Ameri-

ial discrimination. The DOJ af

ch our ro groups of e

¢ chiefs, and prof:

nal groups, su

I

as the Sacie
(STOP)
Association

ndustrial Organization Psychologt

d the Tnternational Personnel Management
IPMAAC) te di
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bic “bully pulp
Tirle V11 by star
vernment employers. Neither is it secking inpuc fr
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UnC
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seloction pro

1o encour-

DO i not using irs

age volunrary compliance w and local

Shil
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© selection

=m develop and impleme procedures.

inished enforcement program surely has not gone

unnoticed by the employer community. In the past, the

ous enfo

F ¥ ¥
tion, the DOJs oducrion in enforcement activity removes
ive for

an incent mMEAsUres 16

ployers to rake volunt

ensure aqual empl
i
the local community. W

yment opportunities. This self-analysis

S s often al in

NLTOVE

pensive, it alsc
hout the pr
asier for governmental

proc

aof gavernment

> do

aversight, it

nothing sather than to engage in a self-eval
res it uses (o select emph

ance of the Department of Justice to t

cement of Title VT cannot he ov

arganization with the

onndl resouices to challer

LH]P}()‘V‘
tices of state and lo

ment p sovernment employers. As

a general rule, privare aromeys and public inrerest organi-

zarions lack the fin | and sraff resources needed o act

the ‘lien
: of Tire V1L in 19
indy since the statute was amended in 1972 to cxrend s
reach to public sector employers, the DOT has been the lead
agency in eradicating employmont discrimination.

fe “arrorneys gen et

and cer-

heme, S

ns thar follow
ment scheme, and the current admir

enforcement.

THESRIES OF LIABILITY FOR
EMPLOYMENT DHSCRIMINATION

The twe mast cominon logs

| thearies of demonstrating
rion of Title VIT are disparate treatment and di
rate impact.

av

IDISPARATE TREATMENT

Disparate rreatment is the most gasily rstoed rype of
iff has the burden o de:

{that is, it

discrimination. The plai

of the evide

by a prepordera:
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than ot} that the diseriminarion charged was inwenticnal
ratcly
of discrimination

or putposelul. Since ditser evidunce of dis

exists, circumstantial or indirect evidence
w establish a violation of Tide VI

is used by the plainif
The 1

mpare how the alleged victim (2 min

most common type of circumstantial evidence is o
ma

Yof

orded 2

ity or a

discrimination was treared with the reatment acc

simil

arly sitnated non-minority or male. Claims of disparate

Al gations of employ-

Tt

impact typically involve individual

mination and th the overwhelm-

ment disc s const

ingly largest number of Tide VT fawsui

DISPARATE IMPACT

Unlike disparate treatment, cases brought under a dispa-
>nal

lence of intent

rate

npact theory do not require evi
discrimination or discrimisatory morive. ln disparate
impact cases, the focus is on the effects of the employment

practice or the eriteria on which the employment decision

s based. For example, docs a pract

—dike a ply

performance lkblf»hlhll]_\‘ mote female than male ap
> 1f it does, the burden then shifts vo the employer

plicants? If it
trare that the procedure is a valid predicror of

successful job performance,

5}
systemic diseriminatery cmployment practice(s). :vcncmil\'
age very complex and cxpens FOSEILE

intiff
reasons, the Department of Justice fle

parate impact cases seek to eliminate or modify a

ive to puisue, and p

For this and other

resource issues for private p

most disparate

impact cases against state and local government employ-
ars and the BEOC files mos

against private employers

st of the disparare impaet cases

THE STATUTORY SCHEME

The DOJ's enforcement authority derives from secticns
706 and 767 of Tide VIL.?

SECTION 706 OF TITLE VI
Beation 706 of Tide VIT authorives the atrorney general o
file a sﬂi' based upon an individual charge of diserimin:

tion that has been referred to the DLPJY"‘AUI of Justic
the EEQC, Under Tide VI, individuals whe believe fney
are the victims of employment discrimination may file a

with the E
ion is against a state ot

se of discriminar

|
ocal

of discrimin:

government

DLP(’AI\'
g¢ has merit ar
§ ailed.

00 of these refe

cmployer, the EEOC may refer it 1o the Ju

d

ment for a detcemination that the cha

efforts to resolve the matter voluntarily The
O] receives more than 5
and after review typically fles suit on between
of xhem Bven though cases brought pursuant to s
Y ot aff numberts of employoes or

ablish new law, they

gl

b year,
and 14
section

rrals each
10

rrals do t large

E\'

may 0ot ¢s are nevertheless important

enforcement vehicles. Among other things, these cases

often addres nf intentional or ‘mrl,uy’

nnique s
sies that members of the
handie.
smaller communities, for instance, members of the privare
© not be willing to reprosent an individual ina

ful diseriminarion or address is

privace bar might not be qualified or able to

bar mj

¢ local government for fear of retaliation.

suif agair
Section 706

treatinent ¢

ways hrought yods

le V1L fiabiliey.

SECTION 767 OF TITLEVH

By contrast, scetion 707 of Title VII authorizes the Atror-
ey General to bring sule against a state o local govern-

ere there is reason to believe that a

ment em “ oyer \‘/‘l‘:
“pattern or practice” of employme
The

ate pate

mination exists.

t dis:

Attorney General has “self-starting” authority to i’\;t‘»

ern Or pracrice inve

say, unlike sccion 706 cases, partern or pract re
not dependenrt upon the receipt or referral of 2 ch.arg¢ >f
on to che DOJ.

employment disctiminar

Pattern ot practic 3 the most important and
significant cases brought by the DOJ because they

the greatest impact. Not only do pattern or practice cases

» they often break ne

affeer a large number of employes:

legal grous 1d
strong indicatot to the employer commuunity that the
DOI is actively ent

The numb pattern ot practice cases is

Pattern or practice cases seck to aiter employment and s

crion practices—such as residency requircments, recruit-

nmenes, and promotions—that

ment methods, tests, s

of discriminating on vhe basis of

have the pmpn < or effect
race, sgx, religion, and national origin. Patrern or practice
cases can be brought by the attorney general under sidher

a diapam:c treatment or a dicpura[e impact theory or both,

Most « brought under the Jisparare

anly, they are |

s¢ it is unnecssaty to prove discrimi-

natoty motive, The challenged cmployment practices are
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wsually “factally neutral” in thie sense that they apply o

r».gdrdlcbs of race, sex. n.lr
smple, every app
written test or the same phys

all applicants equal

national origin. Thus, fo

to take the sar

mance test or be a resident of a municipality for a year
before being eligible for employment. But a look at the

impact or the cifect of such a practice on certain groups

of applicants may teveal a different picture, A rest that on
its face appears 1o be fair to all may dispropertionstely

and nnjustiflably eliminate from consideration a class of

qualificd Jpphc:) ats, siach as African Americans or wam-

arly, requiring spplicants o resid
cligible for government

ppear to be fair and non-diserimina-

en. Simi

1 jurisdic-

tion for a year before hecomin
cmp i oymcnt
iory because it

s, s effect, how-

solies to all applic

American
lity is
“white” jurisdiction with few or no African American

ever, may be to disqualify virtally all African

pplicanss because histerically the ciry or muoniciy

residents. The attorney general’s wse of his/her partern or

practice authority is an impcmm vehicie for challenging
and hopelully alecring sush issues.

The atrorney general has used his/her section 707 au-
tharity suceessfully cha enge and eliminaze a pre-ap-

phicarion durational residency requirement of 13 mu-
nicipalities in the G
hik

Detroit suburbs.®

&t

hicago and 18 municipalicies in the
ach r‘mm»lvnl ty p\\\oLé&Ld three
st, they had fow, if any. Afii

oy had & common

sirnilar characteristics, F

can-American residents, Second, th

an arca of Chicago

border with a largely Afiican Ameri
or Detroit. Finally, cand
ment had to be residents of the municipality for at

idates for municipel r,mpiny

least one year prior 1o application. Thus, the residency
requirement served to exclude from consideration for
i £ A

icipalities were not able to demon

ployment sighificant nutnbets of Afri 1ericans.

3t

Because rhe i

strate that the residency requirement was job-related or

job performance, the

ve of suceessiu

itle VIT.

somehow predict

ctice violated

The DO aiso has used parie

refort

zuthority to

cognitive tests that dis) awely exclude

minorities {African Americans and Hispanies) from

volice officer, fire fighter, correctional officer and m
ather pe
ensure that women have access to physically demanding
th

cetional officer, for which they were otherwise

yriad
rly, the authority has been used 1o

ions. Simils

which they were und, uit

jobs

recpresented, such as pe

and corm

storically. the DOJ &
niling artificial (non jo
iers rhat « !u\ue job opp
women in such protecrive service jobs because thess

tnities, and

unities to minoritias and

ssitions offer prestige, promotional opport
excellent pay and benefics.

all

ly charged and

ontroversial benusc

lc_y challenge the practices

used by stare and municipal civil service systems. Many

sivil service systems require that employment decisions
e made using the sank-order r vesults of “rraditional tests
ysical perfe
and promote protective service parsonndl. A

of cognitive ability and/or p srmance to select

 Tawsuit filed
by [XQ) presents a direct assault on these practices and

quire the defendant to alter its selection practices

by adopring new tests and 1o weonsic {e how it makes em-

ployment decisions. Often the reacticn of an employer to

a fawsuit is that the DOJ secks to * an down” hiring or

ww hires.

romotion stndards and to lower the quality of n

pr
Indeed, the DOJS goal is exactly the opposite.

has shown that
ective evider
fact produce h?gquxlxl}ty

with the status

Over the ye

mast omnh

1e DO i

s have very h

fon mngcdmes‘ in
s are satished

102 tha

their selec;

employees. Many employ:

quo because it is casior and less expensive zot 1o change.
1l maintaining the status quo does not usually deaw

And maiztaining the status quo does 1 Iy de

the wrath of the unions or the public. The threat of a

i 1r] { the unior lic. The thicat of

is a powerfu

legal cha

ge 1o ctaployment prac
motivator for an employer ta take pmpnyl;,uu, voluncary

vestigation or lawsuit,

measires. In response to 2 DOJ

emplovers may retain oxperts o review and improve

their current selection practices. The eitimate goal is to
itands

adopt prac elect the bcsr qv»
for employmc:‘* and have the least discriminatory im-

cred group

pact upon protec

Pamic re critically important vehicles

or practice suits

for tncaniagfal and fa ingg reform of employment

it employment opportani-

and women—and the DOJ s the only

orga is equipped ro bring them. Parce:
ped ro b i\ bt

or practice suits are expensive and require subst
expertise. Litigation of a pattern or practi

ce suit typically

hesses, stch as industrial
se physi-
s 1t can cost many th

requires the use of expert win

ization psychologists, statisticians, oxere

. and labor cconomist

)
D
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dolars to retain experts for litigation, a cost that

most privae litigants can not bear. Fow private patties or

nizations have the expertise or resources to bring these

he DOJ

suits ils

to bri suis.

A COMPARISON OF PRE- AND POST-
JARNUARY 10, 200 ENFORCEMENT

0, 2001, the Bush adm

Since Januvar
filed 32 Tide VIT cases, or an average of

five s per year.
in which the DO

cases

This number includes five

wtervened in ongsing Heigarion

s Office

its own

and two cases initiated by the U

c

Arterncy
<t of New York {1

or the Southern Dist: sin;

By con

filed 34 czses in its first two years in office. By the end of
its term in offt Chi on had filed

s of employiment discrimination, or more

ton administas
92 complai

alonie,

than 11 cases per year. Standi

VII enforcem ave cause for conce

o
close look at the types of cases rev

¢ by the ELS i

1 cven more dis-
suits thar allege

brought by the

Of the 32 Title VIT cases

trarion, nine are y

B

ush admin

ern OT practice cases, five o

f which
: race

ation. Two of

discrimination cases are “revers

” discrimination
whites.” Anoth

alleging discrimination against
¢
¢ case was filed by

ion against Native Americ
U.S. Attorney’s Offi
uthern Diserier of Noew York? T
gation Scetion can

alleges diserimi

the Employment

o

claim to filing ox

v one pat-

tern Ot practice case in f
ainst Af

Ve y

years thar alleges disceimina-
iean Ameticans, And that case was not

tion ag
filed wnil February 7, 2006, more thau five years into

the Bush admin

tration. ' In its first two years alone,
the Clinton administration fled 13 parcern or pracrice

cases, cight of which raised race diserimination claims.

The Bush adm

ter when locking at its use of section 706 enforcement

stration’s record docs not fare any bet-

authority, Twenty-four section 706 cases have been filed

001, five of whi
ed in race di ination in viclation
000, the EEGC refesred

| crimination to

A
aE

o,

le VIL
more than 3,200 individus

1atges of d

the ELS.M Tr s

LS

inconceivable thar there were only five
thy suits to be filed on behalf of Aftican
¥

Clinton administration filed 73 section 706 ¢

igation-w
Americans in

hat group. During its term in office, the

of

which 12 alleged violations of race discriminatic
Thes
demonsteat
thi
on beh:

statistics show that the &t administration

uced Title VI enforcerment, and

v has 1
is especiall

rrue when it comes to bringing acticns

of African Ameticans.

thar the reduction in enforcement of anti-d

Teseen

h!

crimination Jaws is by design and is not limited to the
DQI. The Washingten Fost reported thar the BEOC
)

workforce has been reduced b

19 percent since 2001,

that its hackleg of unresolved charges of discrimination

has increased ro 47, 2003, and thac

from
i s than 2006,

oposed 2007 budge

ite losing rosousces, approximately 21 percent of
rought by the EEOC in 2005
oo discyis
ailure of the DOJ ¢

ntained al-

Atk s evidence

1

BLS o initiare

evidence that the DOJ has made 3 conscious decision o
allocate its resources to other areas.

It is alse inte

csting to note thar
and resouices, the ELS be
beavy with management, which is likely to be pare of

losing employ

<3
1

the reason its productivi
staff of appre

5 are fine arte

o down. The ELS hasa

t

neys, 12 arc pa

imat

y 60, of whom seven are manag-

Is and oncisa

trained statisticia admin-

The remaining st
istrative support.'” Until 2001, the Sect:

¥ provide

HUS fanagement

ream consisted of a section chie thee, ocaasionally

four, deputy section chiefs. Toda

- there is one secrion
chief and six depury section chicfs ans thar there
pury
bishid
ats rypically do not pes

and

incrsase in the BLS management ream &

ne supervisor for every thic vl

is approximately ¢
lin

torney

5

nally he the inexplicable

thar the

ars fewsr attorneys availab tend io the Sectior

V1T enfo

mene respons es.

The Bush administration’s enforcoment of

not only has devalued the need o ensure t
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Americans are not the vietime of race-hased smployment

natively taken

d. While
:Ie v,
African Americans have historically and curren
the pri ment dis

crimination; it b IMCRSULSS 0

see that whites are not all citizens are

is also true thag

entitled ro the pmr:cmnc n.‘

v victims of empioy imination. For
DO} has always commiwed substan-
tial ¢ ~has d disc

os 10 endling race
African Ameticans. Additionally, Afri

greats

on.

1 alone

£ESOU

rimination against
rican Americans have

r difficulty than whites in obtaining legal r

pres

a-

tion and aceess to the couris. Tn comparative terms, whites,

therefore, may not need the DOJ o cha ampion their canse
to the extont thar Africa usually do. Tr scems

incongrueus for the DOJ disprepartionarcly to devore its

1 Americans

limited resources to the ﬁ,m‘g of two pattern or practice

“reverse” discrimination cases & at the same time vir

ight otAJway Americans.

ally ignoring the p

Morcover, the Bush administration seeks to have the
tle VIT
wrlington Novtt:
US 126 8. Cr.
ocated for a narrow
rpretation wf'ﬁrl VITs anti-r 42
\\ 2000e-3(a), that was rejected by the Supreme
plaintf filed 5 ng that

m of sexual hagassm ngton b N reh-

courts endorse a very rostrictive view of iola-
tions. Int an ammicus cusiac beict filed in
ern and Santa Fe Co. . Whire,

2405 /2()()()

dilway

Vision,

st After the compilaint allegi

she was

avic i, Busdi

cern tiansferred the plaintiff from the pu\;' i
operaror 1o the less desir:

able job of laborer. The plainsiff
for insubordination.

was fater suspended without pa The

soliciter general joined with the employer in thart ¢z

ing that the anti-retaliation provision cmhms sction-

d harm that

The Supre

able reraliation action 4

only to ¢ nvﬁmv
concerns u‘\pmV'!ul'[ and rthe me
Couirt held tha ow interprefation is inconsis-
tent with the l;':gu.lgc of Tidde V1L and inconsistent with

the pr

workplace.
suchan

retaliatio

imary objective of the ant n provision: to

provide broad protecrion ro employees who participate in

e ViI
interp
effe

ot dire

enforcement. In rejecting

atiot, the Court n"*cd that “Jalr
tivelv retal

n
Y
ctly related to his employment or by causing him

 against an employee b

harm eusside the workplace” {original emphasis). The

g to expand Tide VITs

dministration should | i,

coverage and net the other way around. Even a very con-

servative Supreme Court disagreed with the DOJ.

COMNCLUSIONS & RECOMMENDATIONS

=
£
g
E

i‘f not cradicate

employment discrimination. Since assuming office, the

Bush administration has et back radic
at efforts, Lt has not filed Thle
mbers an

Ly on ifs enforce-
in substantial
e Vil

Vil lawsuits

it appears to have abandoned serious T
uforcement on behalf of Af

Americans.

The Bmployment Licigation Scetion should ger back o ity

roots. Tt should reduce the number o

fmanagers and there-
porfe

by increase the numbe
Title VTT 3
rate comparable w
4
e 5

e of attorneys available te p m

The ELS should file ¢

th historic fevel

substantive

cases ar a

"This would mean that
which 10-12
24 would be section 707

1d

about

per year would be filed, o

!
would be section 706 cases and

cases. The investigarions conducred and cases filed shou

also recognize tf

y that discrimi

nation persists
against African Americans.

DO}
he bully pulpit. The Depart-

Beyond its litigation program, the needs o derr

usin, [j

ds 1o reach cur and talk to constituent groups

strare feadership by ‘.
ment need
and he

more

and enceurage employers to develop betrer and

-telated selection procedures, which make job op-

pottugities available o all quatified applicants regardless

eligion,

national origin

30
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TheVorting Section

INTRODUCTION

This artic

of the

&

I m:! to critiguie the enforcement record

Section during the

at Risk
in 2002, the debate over the federsl government’s zu-

Bush administration S nee uﬂl‘uclm i of Rights

forcement of voting rights laws has grown very conten-
oy

ment by

tious, h 2005 there was extensive newspaper public

voting rights enfor

the D

the negai

impact that this politicizarion was having on
the pro stect: ighus, pacticuladly for
n Americans. Other ar 1cle< have reported adver-
sarial artitudes and efforts o marginel ting
r D anied by fundam
es, by Bush

of mirority voti

e the pre-e;

1 Management, acco
hiring p
article focuses upon the Yoting

o's

1 the D

BACHKGROUND

ENFORCEMENT RESPONSIBILITIES
OF THE VOTING SECTION

The

ion of the Ve

7 Section historically has cen-
cement of the Voting Rights Act of 1965
nary federal statite banning r
tion process. There ar
ns of i H VRA that tradizionaily have been the

» Sections ¢

tered upon en

{"VRA"),

ial diserim-

soveral mpe

reeTnent program.

Firse, a eritical part of the Vo

Seation 5 of the VRA. Sect res that jurisdict

ans of S n 4 (nine

ven other states)

Prove to ‘ln )qmnxx»,ar of Eumu or the District Court
for the Di
procedures will not have cither
abgidgh

ar membership fn alar

hat any and all now vori

ict of Ca

m!

cunt of race
] avered ju-
w voting procedurss un-

u the right 1o vote on ace
1y, he right w© vore o ace

g
ictions may not implement i

agre
age 1

less h federal “preclearance” is abrained. All

cpartment of |

voting changes submizted to the Dy stice are

h 12 Rich, Mark Posner and R

he putpase or the effect of

atc if the Section finds a

teviswed, by the Voting Section,
t forware

Artorney Gen

s a recommendation to
for Civil Rights ¢
ibiting ¢

violation of Section 5

the Assistan at a writ-

© furisdiction from

en objection |

issued pr

procceding with implementat the submitted change

S

ilarly, if a covered jurisdic
fiing a Sectic
District Court for the D3
Ceneral is

is handled

judgment

“Columbiz, the Atorney

he sole statutory defendant and the lirigatic
he Voting Secti

1 and critical role in enforcing Secti

The Voting Section

P s

since minority voters do not have any s

oleint

furory

! pro

Section 5 admi

strative ot judi ses, though the

comments fromm minotity

dminisirative evicws and

s when conducting its
minority votess often are able to intervene in Section 5

declararory judgment lawsuits.

ond, the Voring S

ion 2 of the VRA. As amended in 1982, Section 2 sets
forth a nationwide prohit

ction is ble for ennforcing

.m.;/,

ition on practices and pmwu‘reo
ity to P ipate in
process on the basis of race or membership in

that

y individuals an equal wppmr

the politie

up. Secrion 2 is enfosced through
arrmient. and also
viduals and g7 s most complex and important Sec-

sups. Th

tion 2 cases have been the vote dilution cases, and because

he Vating Section’s resources xna expertise, the Justice

Drepartment has played a crucial role in the en

s 1o the YRA

Section 2. The 1982 amendmen

minority vore dilaton uader S
st imporiant VRA cases brought
Section have been those challenging at-l
s that dilure Aftican-Ameri-

a “results tost”

for provin

ton 2. Sinee then, the

e

by the Vorin
tions and redistricting pi
can, H

panic and American Tadian voting strength.

Th

first were passe

d, Section 203 and Section 4(F}{4) of the VRA , w!

d in 1975, require jurisdictions to provide

&l wi matezials

language assistance including b

ed

and ogal assistance if the numbers of limited English prefi-

cient Spanish Heritags, Asian Ametican or American Indian

ng age citizens exceed specified thresholds.



98

CHAPTER 2: DEPARTM

Fourth, Scetions 6, 7 and 8 of the VRA provide the

atterney genceal with the authority ¢

f federal ob

dictions

dispase

servers to monitor the voting process in the jur

caversd unde:

The Voting S s several other vo
Imws ot directly addrossing discriminetion issucs—the
Help America Vore Act 2 (HAVA), the Naton:
Vorer Registrarion Act of 1993 (NVRA or Motor-Voter)
and the Uniformed and Overszas C i
Act (UDCAVA).

ol
o right
g rights

zen Absentee Yo

STRUCTURE OF THE CIVIL RIGHTS DIVISION'S

YOTING SECTION

smponent of the Department of

The Varing Section is a ¢

tice’s Civil Righss Division. The Voring Section reports
o the assistant attorney general for civil rights, a presiden-

as d

1d voting rights litiga-

tial appointee, to whom the attorney general t

the authority to insvirure and def:
aif of the United Sraces, and to make ad
undet Seetion 5 of the VRA. The imm
al are prin
. altheugh one attorney historically

tion on t inis-

trative d

ffo

political appointes

diate st

he assistant arterney gene;

has served as a “career” depury assistant attorney gene
Typical

[y ane deputy sssistant attorney general and one
or more counsel teview the recomumen of the

v

ving Scction on

houeh the wle
hough the ukt

The Voting S
arcor attorneys and o
staff, ar
A

in 2005, Career attorneys also bl several

halysts, whe, together

with the supyp 2 section chief and

several deputy chiefs. A principal deputy position was

created special

counsel positions. T

ul

e depury chiefs and special counsel

supervise particelar investigations, litigation and ather

marrers. | Section also has carviced a staff of

cial s which receatly has inchaded 2

geogr)

deputy chisf bas been des-

rom the early 19805 2
1 administrative

single

crucia

ignated to supervise

review proces h as of January 2007 that pos

had been unfifled for a numbes of months. The

civil rights analysts is dedicated w seviewing

neys also feview thie more complex adminge

sians as required. T has been a long

review of Section 5 administr

issions by ateortes

Scction’s staff

and analysts, Approximat

40 percent of t
has been allocared e Sectd {

sponsibilitics.

SUMMARY OF YOTING SECTION
EMFORCEMENT

SECTION S
Background information

v, but not &

Section 5 applies tusively, to seates lo-
in 1965 and

vered based upon

cated i the South and Southwest, As fo

amended in 1970, ions we
h y tosts and other d]
that were known to have been used ro bar Afri

ir use of [ crim

y L

atory devices

an A

can citizens from registering and vori

1z I 1975, Section 5

coverage was extended 1o jurisdictions thar ad ministered

that inhibited

Carrently, the

Ceorgia, Loulsian

ippi, thiee of New York Cir

North Carolings one hundred coun-
and all of Virginia except for
a fow counties and independent hat recently have

five horoughs

ties, Sourh Caros

citie:

mitted by Seetion 4 of

heen refeased from coverage, as p
the VRA. Tn addition, $:

ria, Flori

1 S covers a small number

Dakota, 3

nd

faand Sourtk

higan and New Hampshire'

¢ the op 3 3
ive vore, snch as redistrictings, change

1o cast an cffee n

the methed of cecting officials (including changes to at-
large electi

oF prc
and ather
also includes o

jority-vore requirements, and provisions

ing the use of single~shot voting), and
B i b

anges it dic

ic andar

g the administration

ges regardis

of election:

. including changes in vorer registration proce-

dures, polling place procedures, eatly voting and absentee
voting proceduges, polling places and early voting loca-
tions, the procedures for providing election informarion in

[
ed
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»mh, and candidate qualifications

o procedures.

Asa
the Juslice Department reute

ictions almaost always
preclearance
ter, cheaper, and simpler than initiating

because it is

substantiaily f.
a case i the Districs Cougt for the Disuiet of Columbia,
The pastic ince 1963

Section 5 Junsdmmm have subinitted over 440,000 vor-
changes to the justice Department but have fled only

Departinent’s records reflect that,

veral

'—«‘ig proclearance lawsuits involving perbaps

wdred voting changes.

jon 5 B 1 5

dards

As noted, Section 3 prohibits covered ju mnﬁcrmm from

ting

have a discriminatory purpose ar a discriminatory

hanges that
y effect.

L

acting or seeking to administer yo

The specific meaning of these two nondiscriminetion

standards has heen the subjoect of recent controversies

and is discussed below.

First, the Se

jurisdi

werion B offect standard prohibits covered

ions from implementing any veting mzwc
auld lead to a retrogre:
racial minorities with respect to their effective ex

that “w

ion in the position o

cise
d,
an “effects” analysis is conducted by compating minotity
ive clectoral oppartunt
g provisions. A change has a discsi

of the electoral franchise.™ Pursuant to this standa:

nuw and

ies unde

misa-

i it would worsen minotity <lec

ifir aither would
portunicy or leave that ope
sive voting change doces not

rory effect ctoral oppor-

ity, but daes not have thar effe

improve minority op
unchanged. A non-reerogres
are the Section 3 cffi

TInicy

ils ton

cer standard even if it fa

aﬂow oty vorers ; | and

opportunity to parti

ondiscriminatary

political process.’
Histosically, both the courss and the Justice Department

have applicd the jon standard to thase

rog

hanges

that potentially might diluie minority sirength by fo

¢ abili

of their chaice. However,

ing on the offcct of the changes on th v of minor-

ity voters to elect eandidates

in 2003 the Supreme Court substantially reinterprered

sersial five-to-four decision

this approach in its contro

in Georgia v. As

roft. The Court held that while the

retrogression analysis would cos

inue, in part, to include

consideration of :l;c impact of a change on the ability of

minotity voters to clect candidates hoice, it alse

raust include consideratio
on the oppor
not decide) elections, and the impact of the change on

of the impact of the change

inity of minority voters to influcace (but

the ability of representatives chasen by minority voters
to exert leadership, influence, and power once they enter
elected.’

ion of the rettogression standaed raised s

into the legislarive body to which they wer
This revi
tial concern thar it would allow disariminatery changes
od, furthermore, that it did not pro-

ubstan-

o be prcdcarcd a

e the effect of
submicted voring changs. As 2 result, in 2006 Congre
amended & (as pare of a Scetion 5 10"ur|mr17,:14
tion, discussed muov) to return the reTregIestion stan-

vide a workable basis on which 1o analy

oction §

dard ro the previous “ability to ciecr” focus.

o

The Section 3 purpose standard his Uy has been

by the courts and the Justics De;

implemense

complement the effect standard by broadly interpreting it

as prohibiting the implementation of voring changes thar

nrent, regardloss r)f whether the
inzended harm is retogeession or vote dilution, In 2000,

hcwwm, in ;mmht.‘r controversial 5—4 decision, the Su-

have any discriminatory

e v, Bossier Parish Sshool Beard held that
purpose under Se
mare limited ¢
cause rerrogression wos

on 3 only could have a

aning: henceforch, only an

much

e o

1id violare Secrion 5 and other dis-
crimin’wu)‘ purposes ne longer would be prohi
I Ly read the purposs standard out o

@

as ieinterpreted, the standard now added lictle or nothing o

the prohibition on retrogeessive voring changes contained
ion 5 effect standard.” The Court’s bolding in

Bossier Purish Schoof Board alse offectively

in the See

versed several

prior decisions of the Court that held that the Section 5
purpose szndard applics to
purposas.

any and all diseriminatory
, and was not limited to retrogressive puspose.” i
tesponss, Congress amended Section 3 in 2006 to retutn

the purpose standard 1o its former meaning, so that it now

again prohibics the impleme

prrpose.

ation of voring changes thar
have any d

inatory

Prier to 1997, the Justice Departmcit

also reviewed

voting changes to determine whether they complicd
wwith other provisions of the YRA, g Section 2
and Sections 4(f}{4) and 203. However, in
e Court held, this time by a 7-2 vote, that such
reviews are not permittad by Section 5.7 This reintespre-

inecluds
Cyear the

Supre

ratioi of Sectio
2006 legi

15 was ot altered by <
slation.
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STICE, CIVIL RIGHTS DIVISION

ENFORZEMENT OF SECTION 5 BY
THE BUSH ADMINISTRATION

Two things stand cut with regard to the Bush adming

tration's administrarive enfotcetnent of Section 5.

sed very few Section

the con-

below, th

ol of the Justice Dy

w0 J

s appears to be the result of &

partraent, and, with the noable

xecp-
ssod helow, docs not appenr to be a consequence
:

cised s discrerionary enforceme:

tions disc

s the manner in which the Bush administration has exes-

t authority. Second, the

istrarion’s stewardship of the Section 5 preciear-
ions has been
Department

lamaged irs credibiliy.

in certain high profile submi

highly poliricized and, as a resalt, the Justi

ions and

mads inappropiiate

The Low Mumbaer of Section § Objactions

From 2001 tho the justice Department in-

terposed objecrions to a total of
ned in 40 sepai :

ions. The extent to which this represents a
ically low number of abjectios

only 48 voting

e submissions made by S

15 is made clear wi

objeciions interpe

sed during
s dlati
ed by the following
jections remained high until the

from 1981 theugh 1993, As indi
table, the number of o
11d-1990s, when there

od to

At

abjections

was a sharp diop-off

that has con

¢ present day.

The lower number of ohjections during the Bush adminis-

st artribucable to a decrease in the overall

ton zls

submissions to the

numbe ararnc

of p stice Diepart

isdictions submir-

fon 5
oting changes to the Department ina

ment. From 2001 to 2005, Sec

tecl over 81,000 v

most 25,000 submissions. These numbers are

he submi

ion numbers for the previous

periods included in the preceding data rat

over a half

the puirp:
ing plan
o post-1980 ro

dticl s0."" The Department particularly relied on

ard in interposing objections to redistrice
third of the Depa
stricting plans wer

tment’s objections

< 10 NONTCLOEH

fans and wore based on discriminatory pu

fths of the reds

ategory.t In addirk
the Departmen
15 based on d

of sbjections to redise
and mixed election systems

initially fell in the mid-1990s,
1990 Cen:

its cotrse

when the pos

red

ricting cycle 7

1t daes not

5 objec-

I of

1sh administration gen

tions duting the B
any failure on the part of the Justice Departrnen

= the preclearance requirement. As noted,
hje

ously enfor

numby ase dus

ons naticeably began o de

Clinton adn

stration, when the Justice Department was

o its full extent. The conclusio

seeking 1o enforce

that the Justice Depasrment’s enfoscemerr approach gener

ally is not responsible for the low objection mimbers zlso is

supported by the experiences of two of the asthors of this

in the

essay who, up unril recently; oceupied leadership pos

ing Section of the Diepartment’s Civil Rights Division.

and the number of jurisdictions

changing from at-large

v slowed, However, fellowing the 2000

Censu

it is likely that a larger number of ol

would have been interposed to non
ericting plans but f
Courts decision in Bogier Payis

story of Section 5 re

Togressiv

ally discririnatory redis the Supreme

School Baard, given the

steicting objections following the

previous two cens

Second, it 3 in the number

spears that the redueri

1990s also m

ning in the o

s Deg]

ed in requir-

red

ariribured to the success the VRA has enj

15 in the covi

ing or enconraging local goveram
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arcas to abandon their at-large clection systems in favor

of single-men distric

syste district/

mixed

-large svstems, that hetter reflect minority voting
Historically,

that have accounted for the great majority of the Justice

s

e,ngrh. e three types of voring changes

Department’s Section 5 objections are annexations, elec-
and redisr

ns typically have

tion method changes,
object

eifect of an

fctings. Annexarion

i

been based on the rero

HEICssive

nin the context of an
lly pola
ion of the Depa

nilarly

Lrsxlug white populatic

at-large merhod of election and rac zed vor-
ing; a substans

mathod ehject

riment’s election

have heen based on retro-

ng siw

gression and the use of ar -hrqc ¢ in the context

cetions

of polarized voting {i.c., objoctions to the adoprion of
18 stich
ts that
may lmm mineriry elecroral opportunity when added

large slecrions, and the adoprion of provist

vote requirements and numbered po

10 a pre-existing a:»h*g*
into the 19905, al

and schoo! distr

system). During the 1980s

and arge number of countics, cities

s in the >m

covered areas changed f;

large vo district or mixed cloction systems as a con-
sequence of Congress’ adoption of the 8 2z
standard in 1982, and also as 2
abjec 0 annexarions and ¢

tion
‘;cu[icv! 5
her change
s of the covered
tions enacting diseriminatory redistricr

result ¢

ns

may
jurisdie-
ing plans, burt it

have inereased the possibility

has substantially reduced the number of disctiminaro

s

annexstions and election method changes that recently

have been adopred.

There are other, somewhat
uld be ofiered for the reduction in the
Seerion 5 objections over th

more specuiative explana-
tions that

number

First ! inereased deterrent effec

othet wotds. it may be that the o exed juris {mmqs

ate doing a better job ar aveiding diseriminarory voting

changes because they are paying more attention ©
tion 5 during the process of adopting voting U‘Jnges.

d. som

betier job bL(«us of

@

dictions

coon sht argue that jued re doing

=

as

change in attitades toward

om i rl~ : p:mum] process as minot-
h(‘l(“‘u‘d in covered
{v “‘d i

ons, there has been an increase in the num\m.r

i to the

bove explan

or-
sethod
has

due o the election

oy elected officials (largely
noted above), and su
abilic

oppose dxxcr iminarory voting chan

<h represzntarion

increased the ty of the minority communi

cessfully

¥ Lo sucs

5.

The Politicization of Section 5

Historical

ity, the Justice as adhered o
nerm ;lf“}i’“[ efforts to l"j‘”C[ PAU'USJJ\ PU“J-

epartment astrong

cal considerations into its Secrion 5 decision-making.'

This has been a significan

_n'edntarmce o

omplishment given that its

cisions can dire eul) affect who gets elecred
office, particufarly ixs deci
changes,
in the Bush administration, howaver, have failed

o maintain this high standard of conduct. Tn a series of pre-

ing rediscr

election method and annexations, The political

appaintees

clearance determinations regardi

5z voting shanges of great

importance to minofity voters, the Justice D”letl.mn‘ has

corruprad the Section 5 prosess by olitics

allowing parris:
caletlus.

Seetion 5 d

inio the

islon-making

Huence of politi

The in 5 frst became apparent only a few
Tt firse ¢ P f

raciths after the Bush adrinistration’s polirical leadership
of the Civil Rights Division was put in place in the sum-

mer of 2001, In December 2001, the Jus
State of Mis

tice Department
was asked by the

sippi to review irs plan for
of the 2000
lueting this review, the Department pro-

bli-

redrawing its congressional districts in light o

process to enable the Re;

ceede
™. - oF M " subsrit B | £ e X
o Party of Mississippi to substitute its plan for the state’s

d o use the Section 5

.

lan. "The Depariment took this action not because of any

ociated with the s
aply becase the Republican plas weald bet-

115 & plan,

rer :mblu Vre\ldem Bush's party to elect congresspersons

from this stace. '

m'uc

[ ated chain of cvents that set the

pdl‘[‘“’l('ﬁ'” s 5
he Mississippi plan is as follows, Under stare law,

The somewhat co

stage for the Justiee

ection ion-mak-

legislature was responsible for enacting a

new mncvrewmml redi failed to deo so.

ericting plan, but

A Mississippi state court then crdered a plan inm sffect

Party.

he state goverament,

< Democratic

a plan that was favered by the s

Becanse the state court is an arm M

w be

the new plan had to recrive Seation 5 preclearanc

ississippl
submitted this plan to the Justice Department &

iraplenienved, and accordingly the Starc of B

T mV:n

WL
However, the Q« pwhcan Pariy brought its own lawsui
cours, and the fede red into

g that it would order into effect its plan,

in federal dist

the f;

i court ente
wlww

state court plan

drawn by thr.‘ sta cl cpublican Patty, if the s
was not precieared by the
aty 27, 2002, This ar

Department of Justice by Febru-
st did not
Deocember 2001 submission o th

seens to be nmku;lhy

1 Stat < Ju

simee ¢
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Depurtment gave the
the state plan by the Frbeary 27

Dreparrment ample time to toview
2002 deadline (Sec-

5 grants the calendar days in h

o conduct administrative reviews, and that 60-day period

Department 60 ¢ 1 whi

27y

27} Indeed, Voting Sec-
urt plan
and, when thar review demonsteared that the plan did not

adversely affect 1w

the Dhepastment

was due to expire before February

tion saff acorneys quickly reviewed the state

nority vorers, they recommanded that

rant preclearance,

Nonetheles:
Generals o

stant Actorney
aarance recommendarion,
iled o identify any

rng with murd o the plan s 'hm\:tcd

5, pe olitical mppoizm s in the Assisi

rejected tf

5

he prec

fact that they

by the Stare. lnsreui they ordered that the Department

end the review period beyond

exercise ifs authority to e

the February 27 deadline by asking the Srate on February

7 27

Lamount of a

14, 2002, o provide 2 substantia itional

At it was a
tat had ad-
Lo new plan. This change in the cnacting authority

written information with regard to the fact

state coutt, rather than the state legislarar

opted ¢

was technically a voting change (because the

LA CouLt
have the authority to

previously had not been though

arder a state congre: o effect) .;m ch
needed to be precleared by ¢

ment in order for the Department to preclear 'he

fonal plan voting

change tec

his
nically ¢ Depart-
star

€5

cssional plan. wacvur, there was no reason

1o believe that § fora state court to

Bave the authority to order a new plan inro effect ifand

when the staie Legistarure fils to carry out s redistricting

responsibility. As a result of this “more informarion” leteer,
the Fehruary

ance decision

car-

plan,

7 deadline passed without a final pre
by the
and the federal court ordered its plan into effect.

Justice Department on the state

The Justice Department’s request for additional informa-

rregular first because, as noted, the De-

tion was highly

partment was seeking information that almost certainly

was n

ot gomg o affect the its u
¥ Tn addivion, the dec
al information was u~rc.g,ui;w becau:

froate preclearanc
decision. ¥ ision to request addition-

se it was made by the

Civil Righes Division’s political staff aver the umnimom

recommendation of the Divisio reer staff to pr

IS

the st

ie court plan as well as the changs in the

oy of the state court. Tr is extremely unusual and per-
haps unprecedented for the Division's political staff ro
ride @ unanimous staff recommendati

rred change.

itical concetns again played an

Justice Departinent’s procl

ALance

of the :
ing plan enacted by the Stare of Texas. This was the highly

partisan plan that had been adopted by the seate legis-

conLroves: ecade Cor nat redistricr-

Lgres:

lagure at the urging of then Republican House Majority
Leader Tom Delay. It was drawn in 2003 after ain initial

post-2000 plan had bren implemenied by a foderal district

court in 2001 {fellowing the Texas legisature’s failure to
"The 2003 plan was designed s
cpublican Party in

adopt a new m(m)

increase the voring strength of the T

Texas {and it eventually resuleed in che gain of five con-
gressionat diseeices for Rcoubli:&nﬁ). However, in order ro
accomplish this end, the plan rargered several arcas of mi-

nority voting strength, which had the affect of both limir-
ing the opportunity of mi
of their choice ro Congress and their opportunity o exert

notiry verers to elect candidares

a substant;

influence in congressional electicns.” As a
ded in
saved

result, the career staff of the V ion con

Voting Se

a detailed, lengthy memorandum rhar the plan v

Scetion 5 because it resulted i a rertogression of mino,
ity clectoral opportunity.® Nonctheless, the Department’s

political appointees precleared the pla:

Tn 2005, the Justice Department precleared a
faw requiring voters to pre

F n
&

i "(/YCFV‘YT\LH[ 13
identification in ordes vo vore at the polls on
The ne u{ o lea
legislation ady bet u"Ru gt
god Dmh!q

cnacimen ing cxamples

blicans across

the country to s of fraudulent

Would crect barriers to
4 harm minority voters. The
V(v[‘ng Seetion staft prepared a derailed menwrandum

Included in the m
al starem

voring ar the poils lmr, which

voting that particularly v

ccomimending an ohjection

LImo was

reference to a 2 legis-

xplicirly t by astate

lator who was the spensor of the legisladon. The legislator

of this bill

re is less onpcmmi!y for

is

“if there are fewer black voters because
ths)

when bl

said,

it will only be because

aud

and added vhar © L voters in her black pre

are not paid to vore, they do not go to the polls

the very next day the Deparrment pu‘ﬂ](.uu d this
even theugh it seecived _dd tional information from the
State
trary to the n
the staff memorandum recom

me day that was not fully analyzed. Con-
ithin the uepamncnt,
rendi

not forwarded o the Assistant Attorney Ger

on that s

armal procedure wi

hg an objection was
ral for Civil

t!u final

Righrs for consi o 1o him ma L1

deiation pr

procleamnce decision.

w
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Histotically, the Justice D
application of ¢
of the wel I'«sral;hshd, hottom-up,
on-making. Under this process,
staff of the Civil Rights Division
igating and making recom-
the staff’s

on in

od partisan

preclearance requirement in farge pagt

because

plied 1o Secrion 3 decis

the nonpolitical care
3 ible
mendations on all
analyses frame cach preclea
of the law of Section 5 3

ely respon for invest

cerion 3 submissions. and

ance determinaci ferms

and the facts perdinent o
cific submirted change. This has had the effect of steeting
cal staft to make appropriare Scetion § deci-
and not based

&
the spe-

the polit
ions based upon the law and the facts,
on partisan interests.

n of the staff recommendations in sach of

the high profile and sensitive matters discussed above i

an historical anomaly. 1 both Democratic and Repub-

lican adminisirations the political staff almost always

fas agreed with staff -

)mmn(utt(m\ to inrerpe

an objection and, as noted. it is exrremely nnasual for

the political staff to reject & recommendarion that a
submitted change be precle
when staff recommendarions

ared. I the few instances

o deny preclearance
have been rejected by pelitical appointees during past
admink

of the reasons for such rejecti

istrations, memoranda or written explanations

were prepared by

I decisio

politi
legal rationa
record of ¢ lu decision-making process to guide fuwure

makers for carces staff to provide the
for the dec

>n and to make a complete

Section 3 decisions. This longstanding deliberative

process also suring
ppropriate political factors do nat }nﬁucl See-
tion 5 decision-making. However, in cach of the above

1as played an impereant role i
chat i

instances in which sraff recommendarions were rejecred,

political staff did not prepare

for their rejection of the staff

any such explanation

ccominendations. This

not only deviated from longstanding praciice but also

reflected the chasm that had grown berween career and

| staff in the Bush admin

politi

csrablished proc

Compoinding this break from we

was the I")cp': roment’s fesponse ro saff memoranda

wich which they "Lu.g"t&(l. As reported in The Wishing-
er 2005,

requiring

ton Post in Decembe Yoting Section leadership

tat staff members who

nstituted a new rule

review Section 5 voting submissions mit their written

Al

lysis to the facts surrounding the marter and p

hibited the career stafl from making recommendations

as 1o wl ther ot not the Department should imposc an

he "lmug change.® This is a tadical

g
n's Secrion

5 analytical practices,

‘l'ld"“ILl ng the bottom-up decision-making process
developed over the past thirty years. This is especially
dis ‘rl\m g in light of the series of decisions discussed

above because p

ions increases the abiliny

ohibiting stafl recommendarions on
>f poiitical appo
ated preclearance decisions

vintess

to make politically-motiv

without appearing 7o repudiate career staff dic

abandonment of the

ipled adming

process. docs serious damage to a

prine stration of the law.

Tn sum, the Bush administration has abused the suthor

ity entrusted in the

Department to fairly and
vigorously enforce Section 3 of the VRA, and thereby
< the voting rights of sur mation’s minoriry
by .a,lnm,\g pa

prore citizens,

artizan political concerns o influence its

aaking. This has damaged the Scetion 5

undermined the ceedib rment mJ

s the Justice Depa

~<

the Civil Rights Division, and resu

voting changges being preclearsd,

slted in discriminarory

Section 5 Decdaratory Judegment Actions

Bush administration, Section 5 jurisdictions

During the
have filed five declaratory judgment actions in the District

ct of Columbia sceki
ng changes. All but one
suits was dismissed when the changes were addressed by

Court for the Dis

g prociearance

of particular vori of these law-
the Justice Departinent 1n administrative eviews. The
firigared, in part, was the Georgia
scussed above. The Stare
of its 2001

epresentarives, and state so

one lawsuit that was
u Asheroft

preclearance ol

sought judi

nal, state house of

edistricring plans.

Justice Depatrunent 2

giessional and state

house plans wete entitled o precl
plan only with regard
in which three sen

istrict court agreed

eatance, and opposed

vreclearance of the statz senate

to the manner te districts had been

awrn. The d with the Justice Depast-

ment thar the state senate plan shonld nor be precleared™

Supreme Coust

but, for the reasens noted above, the

vacated the district conrt’s decision. On remand, the suit

dismissed after the Stae’s inte

im senate plan (which
2001
. case) was found unconstitutional

w the

tical

a popuiarion deviation nearly iden
plan at issue in the D,
in a separate case by a federal court

in Georgia based upon
siation, and thus the D.C. Court

one-vote v.

a one-person,
did not address the legality of the 2001 plan on emand,
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REAUTHORIZATION OF SECT

O 5 IN 2006

The Substance of the

Reauthorization Legisiation
In July 2006, Congress enacted and President Bush signed
rier, R
Seor King Voting Rlbllw Reauth
Act of 2006, 1
foat yeags, until
15, in 1982, h ad exrended ¢
r detail below, the legi

into law the Fannie Lou FL Parks, and Corerra

zation and ’\mcndmunm

200757 /
ion also ewe'xced

ity *<q\*x ments of Sections 4(f} and
2, respe v, and exeended 0 2037 the
totney G > send feds CTVCrs

o monitor dlections in the S

jorisd

The 2006 ley
Seetier

ation made two imporrant ch anges to the
andards, =

2 the starue’s existing geog

5 nondiscrimination sod above,

while retai aphic and subject-

AT COVer

procedar

: lienitations and Lh«* existing preclearance

The legishation evarrides the §

uprerme Cowrt’s
standa
cifying that “[tjhe

ninatory purpose.”

wd

in the

re-ifve rpwznw\ of the Suunon 3 putpo
2000 Reno v 5 4

term ‘purpose’

i ! de any dis
Accordingly, t he test for discriminarory purpose ader Sec-

iomal test under the

e as the cons

th and Fifteenth Amend

nts, and

of whether covered jurisdictions

o Tonger

ed o the quest

tivated by @ purpose to retrogiess minotiry voring

. The |cff¢<|at¢'m also gcvlcm‘w\v ovcrridc\* the Supreme

ity v»f fx

of choice.

retroggesses the

ority | citizens to clect their pre
it

atcs
change that
s to clect !H!.l

Accordingly, it appears that a

mmumy of mitotiry vor

preferred candidaces no longer ean be jus

ased the number nﬂucmi

mine

that the change incres

ity

ncreased the

dis

s and/or by arguing that the chas

4 with mi

power of legislators aligne

As was also nored above, the reauthorization legislation

ng in the

doss not ovetride the Supteme Court’s ru

1997 Bossier Parish case that preclearance de

als may

not be based solely on viclations of other provisions
of the VRA, such as §

amendment was not proposed in Congr

ction 2 or Section 203. Such 2n

and was not

sought by civil rights groups.

The Legislative Process

Tnitially, the reauthorization legistation had broad bipar-

tisan suppott. After extensive oversight hearings wete
£ 2003 by a subcommittee of the House

the bill to reauthorize Section 5

: bill L_),&Im‘o 152 co

t, the

king minarity

v Leader, Na'u Pelosi, and
meraber of the | Judiciary Commitree,

Minori

he 7

hn Conyers. The

 an identical bill was incroduced ;

the Senare by

“hair of the

nawe Judiciary Cominittee,
inchiding the

uority Leader, Harry

{57 co-sponso

Rei J, und \hu tan werity member of the Senate
Judi ck Lealy. The e

peared to be on its way to almost cerrain enactment when,

iary Commireee, Par station ap-

, then b
he end resule more

The legistative p: howe

complicared

me more
Ltk e uheertais In lare

June. the House leaders

sought to call che bill up ‘o*

considesation on the T{&)m; floor bura!

publican repr

resulr, the lkadcl‘hlp rever snd course am' refused to l‘*x" 3

the bil

tion as to whether the leader

| to the Aoor. This action raised a subsranzial ques-

hip in the House or Senate

weould give cither body the oppotrunity o vore o this
iegislation in 2006,

tive tide turned again, howaver, after several weeks

of discussion, negotiation, and lobhying by outside graups,
and tise bill was finally brought to the Ho
July: The House

have altered and undermined the |

e Hoor in

11 defe

red four amendments that would

slati

0, including

amendmenis that soughr to substantially restsicr the geo-

ion 5 and an amendment that would
have delered the extension of the bilingual balloting require-
mens. The latrer proposal rec
defeated

islation on |

graphic covetage of Sec

ed the most support, be

\\,ya"mc of 183
aly 13, 70&6 by a vote of 390 10 33
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creafter, the oppenvnts of the bill

led o forego any cffo

o1
ch previoushy t
o tf
2006, the Senate joi

at or

ficantly ame

i the legi 1 sped through

d

Senate

Judiciary Comsmittee (

held several hearings on reauthoriz.
floor, and an July 20
in approving th i
Prosident signed ¢

& House

atica by a vote of 98 10 scre. The
wislation on july 27, 2006,

i

ng the legislative process, President Bu

< Department expressed general support for an ex-

ion of Scetion 5 and strangly supported exiension of

silingual balloring provisions, but rook a passive role

in terms of ohtaining congressional passage. The Justice

articularly notable and
cipal draftsman of the

cipel ¢ ble for

cific dara about

looked 1o the Depare
th
decisions dur

nent to provide

atuge and scope of the Deparm

s preclearance
5d and it

cipated in

the preced

nd otherwis

bad provided extensive data

the legisiative process. However, during the 5
¢ Depar

an in 2009 not to gather and prepare the necessary

ment made a conse

ation process.

though the Department knew that it was

ization would be co
Congress in 2006, While the Dep
: the hy
Tred in its abandoni
ving a central role in the

¢ VRA and raised cousi

ably fikely that teaw

rement

wvide data w0 Congress ong
initial de
pasition of ¢
thorizarion of

i, its

H0a T its hi

ssage and reat-

le concern

among ¢

wal proponents and civil riehis craups :
nal proponenis and civil rights groups as

to wha

partment’s eventoal position would be

Chad zes o tie O
of Reauthorizing Section 5

rality

Prior to Co

griess reauthorizing Secrion 5, there was a
sors and logal
d the anthor-

ench Amendments to

extend it of Secrion 5 heyond 2007, The Supreme
Court has rwice rejected broad challenges to the consti-

ionality of Sect ied”
it

W

“and rejected a third “as apy

con

tional challenge.” Nonetheless, these is a sub-

stantial question as to wh

conchide thar this

stal authos-
i

satisfies the cursent wet for assesoing congress

ity to adopt civil rights legislatic

War Amendments. This test specith

proporticnal”

o the ¢ be prevented or
remedied.* -

haw this test applies o the reautho

zation, rather than the origival enactment, of a

|

ivil tights

rermedy, and., in particular, how this rest s to the

reauthorization of Section 3, is not dear.

Shordly after

suit was

¢ ol

> 2006 renewal, ale

hE f the 2006 reauthorization.
s required by Section 14(h) of the VRA, 421J.8.C. §
19731k}, th led in the Diserict Coust for the
District of Columbia, At this ti

ing before 2 three-judge courr in t

enging the ¢

S

he suit was

o this case is pend-
Although
record that fully

T court,”

Congress assembled a

sompelfing fa

supports the reavtherizarion o , the Justice

Faiture to ma

Depa

s ase for doing so

during the legislative process is likely to haunt its cfforts in

defending this and other such challeng:

SECTION 2 OF THEYRA

Unt ¥

il the Bush administration, the investigarion and pros-

ecution of racially discr
Seerion 2 of the VIRA was a pri
especially after 1982
at form, Afi
istration has broug

slection practices under
ry of the Votir

Section,

its cu ts in office, the Bush admin-

cetion Z cascs, and brought

them at a si

ty lower ra

4 e, than any other adminis-
< 1982, The fact that Seetion 2 enforcemient has
i il reflecrs a d

& these cases

MRC O 4

ision by the
and especially
merican and Ameti-

1

ation that develop
tion 2 cases o behalf of Afti
n Indi

crets—should tot be a pric

stitute Hti
on 2 pre

o challenge inrenti
discriminaric Mevertheless, chal-

lenges based wpon minority vote dilution |

the voting proc

primary application of amended Section 2, and the Bush

ministrazion’s Section Z enforcement recerd

nas bren

1 point of repeat
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The Vimlag Secrbon filed & poal of 13 Sealon 1 s
[imulving vors dilusion sndior odther types af dalma}

the 77 emanibu of the Reagan sdminiseratios that
Followed the 1992 amendment of Seatlon 2 dght wene
fiked during the 48 moarhs of the Bush | adminiara-
than: 34 were filed dering the 6 maniba of the Climinn
sdmismbration: while ten weee Bled so Far during the
fiewt sl yeam of the Dush 1] adminbaraien™ Thus, de
wrarall rarg af Secrion 2 claima per year for the cusrent
sdmizntraien i the lowas amucng any admizimikn
following the 1982 Amendmeniy; in doccndisg oeder
they were Reagan: 5.1 per yean Olinron: 4.25 per yean
Bush 5 2 per vear: Benks 11 1,67 per year,

fobeat Rt ¢

Huwerer, in i the cutrent i S
rhon 2 reccad. the maosr rehevans comparisan @ herween

wtated claims on behalf of Hisanic cicirens, see raved &
claim om bebsall of Aadan cirirens and one was on hehalf of
white citim™ (wr Table 23,

Farthermaore. the sarbrios peovided shose are, iFanythisg.
ety charieshle tmwand the Tash adminherstion, be-
cause Pwis of the Foust e diluting cae flal |lulir:‘ il
admdsinrazion in 2000 resulved frem imasnigarions dus-
ing the Chmon sbminisraion. Dnired Seave n Cracker
Commety, Ty, vne of cnly twvo o fled om bebull

ol Alvican Amcricans since 2001, mese fly should be
mrllued L] lrhe Clinmn adminlsmaton becane i was a
wan | for pre-sult magtiati
duting the Fiuad seths of the Clinton sdministearion,
wiils the complass and asmploicd commens deeree then
ﬂn‘l in April. 20| shorly sfier the beginaing of the Bk

the final sin yeam of the Clininn sbminitration ssd the
sl yeues elapaed po dare in the Dush |1 sdesinbarsion.™
This comparuon shows & clear disparicy berween the num-
bt amd eypen of Sectian 2 cases the Voring Section filed,

Aol of 13 caves were filed undes Section 2 daring the
fimal wix yoars of the Clinmom adminisracion (a rare of
307 cancn pen ywar). Fourtom of thow cises raieed roee
dlatins claim: aix an beball of bBlack cirtacen, four on

Echalf of Hispamic ciubeess and four om bohalf of Amak-
an Indian citieena,™ Theee of th cight casm railkng
wthee Iypen ol Scciion I claizm inmlved Hiupmlu. Pwan
lavnlved Aftican Amctoans, o invelval Asnercis
Indizns. e invohoed Askan Amaricans and one involred
Arzh Americam” (bor Tabde 1),

gminbration, Similacly, Dwited St o Alrsmmst =
Cikertala, bevgha in 2001 on behalf of Mispanic vie-
er. win like Craclbers Connry fully imventiguied darisg e
Clincon adminisisarion, "

Theese pametns dearly mdicme tha uegering Section 2 vine
dilsrion vielskons has o heen a prioeiny for this admin-
matiom. B i equally cleas thas Sccticn I oo mdving
Afican Ancracan and Amcrican Indian ciuces an s

# priseiry for the coenon adminbseracion. Wheres sight

al the 22 Secrion 2 cases filed b che Lot si ywan of che
Clinmn sdministration were oo behalf' of African American
citleens, and sls were on bebull of Americes Indians, only
ma Scabrn £ caven of any rype have bewm Rled by rhis
administration om bohuld of African Amevican citirms and
none has boo
Filed o bkl of
Amarican bnduan
citagima,
There am sirong
reausm fur the
Vating Section i
conrinug 10 G

The cumparalle data Bt 1he currens sdmishiraion dsw
wal of 10 Secxbon I cases of any rype oaly five of which
b vote dilution daime,™ Thiee of thos five vete di-
lughon esses brvulved Mipasic woten, while the mher twa
eomcerned African Amsetican voem. Among the cusrem
adminisraron’s five ether caum involing Secricen 2. four

Bl Invariga
and privmecuie
Sertion I vislations, opodally veee dilution violaios.
[Fierw, by 2 a policy marver, rhe Depanmaent of Juwice
thas bien d'l-h'pnd hr‘-mpw- 1o emfnre Soction 2. Whils
the Dy diserceion s priotitiee s
e, It abmcs Mdhubn IF it ehiscnes 1o diaregasd
enfoscament of major civil righrs laws enerested 1o ir
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In addiriom, the Viing Sevion hsiorically has bad the
pouate and Experiencs b panue Seciion 1 cam s
solely upos their merit.

Furtharmane, there i no measn 1o b confidont thas ju-
risdicrinns that were in complisnce with Section 2 bm the
st willl peceanarily aeay tha waye Facy partesma in juris-
discrioms oftes chamge over tims, somerimes for the beerer,
but i wthay e giving g po viokstions thar weer po

precedent of the Bleine Cousty cas, the Viaing Seciim’s
wifioety s investigate the Fremant Caunty mattes wers
regcted by poditical grpointec

LANGUAGE MINORITY EMFORCEMENT

£

An enalysi of caies o thar the ol

the kenguage misodicy reguincments of the WA has heen

ry Ear tha inp priariay of the Viating Section in the curnent
aas

previously eviden. Demographic p deviously can
change mver time, in which case the fine Gingls precons
drion—requiriag proaf char a majorine-minoriny dismc
can be drawn—mnuy oot to b 2 bairicr s ctabliah-
I o Secthon 2 claim.® Moreover. increise (n minotiny
. and/or missisy candsdaie usforusaedy
i d racially polartond
wnsmnicy wha fecl

PP
are afien P
viting by members off the whiee ¢

threarened by such changes: ihis sl wosld reinfsece
# Secvion 2 daim. For evample, the Depammesa’s 2005
Chvals Caunty cang involved & juridiction in which the

jon,™ Indecd, the aussber of Lanpaage minor
iny cases Bled b recent yeans incremsed sigaificandy. and of-
ficials of the Civit Righin Divaion isvariahly poing m s
rrcwar] when other apocts of their eadsicement sctivitio
e quotioned.

The cursene akamnimtranion b broughe 2 socal of ik lan-
e ity eancs, all bt o of which followd the pubs-
Nicathon of vhe July 25, 2ME2 Secvion 20 Leguage deresmi-
natkm.™ All 20 cases mwolval Spanbsh-lesguage dalms e
e indhaded additional claim involving Asian-langwage
proupn ™ Seoteen
of these rwenay
s raisnd
chsiz under Sec-
whn 2N, 13 ol
witvich invodved
Language groups
st haad boen
wovered under

Hupanic population incerned frsm rwelve pereent in
L5 2% percent in 2008k the lewsain's clalm of imen-
tlanal dincrimination was bhawed upon the County's pover-
wium fmm n'-.-‘t.n-_mhq- diaizicen 4o as-lamge electians fur
IS SOUNREY Cotfim b,

In wsther cancs, minoriy grosgn. that hisnirically had only
liemited imeodvement in the clegtond proces sy run intm
the barrier of rackally polarired votng when they amempr
= incrvass their partisipation, This aften is the cna wish
American Dndisne. [adeed, the Viting Section bivighd &
scties of Scatinn 2 veee dilution enes invelving Americin
Indlans in the Lare 1F#N, including one whish led 102
major vigtory im ads Counry, Momana* Mane mcenily,
the ACLL bus becmghe & scrie of Section 2 wie distion
e on behalf of lslian vorer, mow recently againe

Framant Counry, Wyeming. ™ Diespite the very susoomaful

42

Secrmnn M3 siner
at et FFILY
s cases: were Becnsghi apsiost counties i Teus under
Serviom A(F1(4), umder which the defendant jursdioions had
lhexn comered since |97 5. Theee caves brought languags
elairm under Seetion 1.2 Soven of thess emes sl inchuded
rebitend clabir wsaler Secxion 208 of the WA, which pegquise
woting officials m permin woters wha, smeng orher things. da
st b the absiliy e pead v write (inchadiong road or write
the Esglinh language] 1o luve p:r-u-.ul'd:ir chusicr aaisd
them when vorisg.

By contramt, the Clingon sdmisnragion broight & sl
ol seven lasguage misadiny csc, throe of which were
hrought during i final 65 monghe™ In all seven cases the
language awizancs caims were hasd wpaon Section 103,
Theve csies involved Spanib-lusguape anistasee, theee
invulied |ndian-lisguage sanrance and ose mvolved
Chiness-language amizance.
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ENFORCEMENT OF OTHER VOTING LAWS
Mational Yoter Registration Act
of the NVRA on January 1, 1995,

¢ the effect

the Yoting Section has ltigated several types of NVRA cases.

The initial sct of cases in 1994 and 1995 dealt primarily

with constitutional challenges to the Act, which were ¢

ived i

tial tound of Tirigation, the Vo
e

the Clinton adminis

tomal of nine ad al cases under the NVRA, one under

rion

the remainder under the
i he Bush

Yorer reg-

current administrati

ad

. OF the cases filed duric
n, one dealt with the procedures

£ licensing
{whether the

agency-based 1

particular New York State agencie:

The six remaining NVRA ¢
tion § of the NVRA, whid

ses have

cen based upon Sece-

officils ro

cts from the he Yoting Sectio st
recent NWRA cases—{nited States

States v. Maine, United States v, State

United

Nt fersey
Findiara and United
ablish a new direction

Stttes v, State of Missorri-—appear to es
NVRA ciy
these cases allege that these states have
stion 8 of the NVRA hecause they havs

d steps w remove tacligl

reeimet

in the Voting Secrior The complaines

with

¢ voress from the vowr rolls

rogud

in a number of counties. Unlike the Vating Section’s two pr

w City of St
fersey, Maine, T
that the regist
process by causing deiay ¢
i
on e

s Pulaski Cotny), the

and M
tion procedui

N, ouri cases do not alk

at issuc ha

cd the voting
by Interfe
ott, the cniphasi
ion 8 of the NVRA is dire
Tists. This stem:

r confision

ing with

ability 1o cast an effective ballot™ In

sicement of Seet d twward

froma

removing names from re;

rereases the

<ene

that failure to purge incligible voters

on o fr awrever, none of these cases alleges

instanees of vore fraud in the complaint.®

Help America Vote Act
The Help At

the controversies following the 2000 general election.
HAVA contained judicially

enforceable, induding requirements for the election day

nerica Vote Act was enacted in the wake of

1t ars

cveral provisio

ballots under

1y the nse of provisi

crttain clgcamstances, vorer notices and voting machi

requiternents) and for clection administration (¢

of a requirement for statewide vorer registration databases).

The Vori

clatms,” and a seventh

ontaining HAVA

as brought b Unired

States

Attorney for tf

>f New Yok,

1 conjunciion with language minorit nder
Section 203 of the VRA, the C
County a

the d

1 Benito

laims that

dants had not posted pelling place signs adwising
ons as required by HAVA;
an Benito County case also included a claim that

voters of their rights and oblig

the

the County had failed to provide votars with a wri

description of the provisional ballot process.

The M
allege that the States have viol

fersey, Mai,

WNew York and Alabam
1 Secrion 303(a) of HAVA

i starewide compurerized

by failing ro implemcnr off

ation lists.™ The New Fork and Aaine cases raise

voter reg]
the addirional claim that the State has fai
HAVA-compl

od o acguite e

ant v nes with foderal fund

received for that purpose, while the -
slaged

ing  implement the rec

lmbamz case alleges

HAVA by fail-

2(by

that the State also v

sired voter registration forms and
matching procedures. Tn these cases there is no real dispute

ncipal question
and how

ize bricfs in HAVA cases thar further indicate the pelirici

cussed above
ng the 2004
“tvil Rights Division unsuscess-
filly argued in three amicus filings involving HAVAS pro-
i i

visional bailot requirement in Ohio, Florida and Michigan

tion of decision-making on voting marters

. in the weeks

with respect to Sectiv

on, the €

presidential ele

that private citivens ¢
HAVA in the federal co

the position

4 not enforce any righes under
the Department took

: HAVAS

urts; thar is.

har it alone conid enfor

T
historically

ion

se filings are exrremely toubling, First, the Divi

a5 been in favor of private plaintiffs having

aceess o the federal

ourts in order to vindicate their right
to vore, and the Divisions briefs went heyoud the facts of

vate enforcoment
while the Civil Righes

these cases to arternpi 1o rest

HAVA statur

T )
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Division
Cour,

filed these bricfs without an invitation frow the

it cas hardly be said that the Division had a

peffing argument into these cases: the Sixih

Cireuir ureerly rejecrad DOT's central argument that “a
privately enforceable right may be conferred only with rext

o interject

thar is ‘¢ vhere

car and unambiguous.” HAVA comes no
(United States’ Brief ar 19}, finding
Qm— rearing language of HAVA § 302(a)(2)
iguous.” Sandusky Counry Dermocrasic Parry v,
387 Ead 565, 572 (5th Ci. 2004)”

tear 1lu1 high mark.”

that “frit

Sceond
tion on & highly charged
staod to hold the balance in the 2004 prosidential cleerion,
dv DParty,

all added to the perceprion that

the 6 mvne of these briefs sa close to a major cloe-

partisan issuc in states under-

a

ng a positio: edl by the Republi

the Divison's

oting rights

sions were driven by polirical considerations. Histori-
cally, the Deparument |
firical

has avoided raking posirions in

po o to

ly charged voring matrers so close to an dle

avoid this messag *’umg sent.

Uniformed and Sverseas Citlzens
Absentee Voting Act

The current admmm,a ion has brought a total of s

en
cases under th rimed and Oversezs Gi
Voting Act (UOLAVI\,- o cach in 2002,
1 2006.
ad

zens Absenice

2004 and three

is comparable to the record of the Clinton
: UOCA

which were fled dusing s fast 65 months.

ey

ninistration, which brought a wts

five of

ictions have

Most states and juri

sched

adji

ules and procedures so as to provide adequate time

> apply for, reerive and return tf

for overseas citizens

(in < o have them eounted Tlmc.
matiy of the Voring Section’s cases under UOCAVA have
Fapptoaching elections

al

absentee hallots

occurred under the deadline c

when it becomes AL‘pareur that special circumstances

have delayed the mailing of absentee ballots. Nevertheless,
20606

ose States’ general law

the Voting Scction’s Novth Casoling suit in

concerned

Geergia st inn 2005

provisions for federal primary cleciion

COMTLUSBIGN

The enfor,

Bush administration is troubling for several reasons. Fi

cement record of the Voting Section during ths
partisan political factors have played a significant role
in some of its most sensitive decisions, Over its 37-year

44

ff carned an

on, Lt career sta

story of the Voting Secrd
ing reputation for p »ks cnalism and expe
nrofthe V nd other feder.
Furthermore, the Section has developed

mc\du(c and processes thar have been very successfud 1

oreemet 2l vor-

ing richrs IAW

z ng against even the perception of political factors
This reputati

ministration becanse

cntering inte enforcement decisions, has

been severcly damaged during this ad

of several conttoversial decisions and changes in tradition-

al processes, The widespread perceprion and appearance of
aredibility

n of the Voting Scetion.

partisan favoritism has undercut the Divisions

and threatens the long-terim 1

Second, until this administration, climinarion of

gainst African
y of the

\izscmmmnm' E

Ammericans has always
t E
program. The VRA was passed 1o screngthen

fighring race discrimination against

been the centr: ;\ prioti n’s enforcement

the federal

vernment’s role in

.
B
African Americans. Over the years, the mission of the
Division

other ethnic minoritics and oy

expanded as the VRA was amended to protect

her voring rights laws were
passed putting ads ﬁqon;u enforcement respensibilitics on
i this admm stration, combarting

A
a central prioricy of the DIVVSIx,’n through both Republi-

the Section. Bur, unt

minaticn agains an Americzns has remained

can and Democratic administsazions. The enforcement

record of the Voting Sccmm lnru 1g the Bush administra-

tion indicarcs

graded

Third, enfo ri onwide anti-dis-

reement of the pnnm“n 2
criminarion provision of the VRA—
antly r(."'ucvd. Tt cermainly is appmp'ian far priority
on 203 en
the continued growth and increased ¢
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Mr. NADLER. Thank you, Mr. Taylor.
Mr. Rich?

TESTIMONY OF JOSEPH D. RICH, DIRECTOR, FAIR HOUSING
COMMUNITY DEVELOPMENT PROJECT, LAWYERS' COM-
MITTEE FOR CIVIL RIGHTS UNDER LAW

Mr. RicH. Mr. Chairman and Members of the Committee, I want
to thank you for the opportunity to testify at this hearing.

Since its creation in 1957, the Civil Rights Division has been the
primary guardian for protecting our citizens against legal, racial,
ethnic, religious and gender discrimination.

Through both Republican and Democratic administrations, the
Division has developed a well-earned reputation for expertise and
professionalism in its civil rights enforcement efforts.

Partisan politics were rarely, if ever, injected into decision mak-
ing, in large measure because decisions usually arose from career
staff and were normally respected by political appointees.

Career staff play a central role in recommending new career
hires, and those recommendations were almost always respected.

Unfortunately, since this Administration took office, that profes-
sionalism and non-partisan commitment to the historic mission of
the Division has been replaced by unprecedented political decision-
making.

The result is that the essential work of the Division to protect
the civil rights of all Americans is not getting done.

Furthermore, the conscious effort to politicize the Division has
depleted its institutional knowledge by driving away the talent and
history of its career staff.

The political decision-making process that led to the questionable
dismissal of 8 U.S. attorneys was standard practice in the Civil
Rights Division before these revelations.

And even today, there is another story coming out of the Civil
Division tobacco litigation that is similar to this. These connections
should not be minimized.

It was evident in several ways: A hostility to career employees
expressed as agreement with political appointees—or were per-
ceived as disloyal was evident early on.

For example, during my tenure as section chief for the Voting
Section, I was ordered to change standard performance evaluations
of attorneys under my supervision to include critical comments of
those who had made recommendations that were counter to the po-
litical will of the front office and to improve evaluations of those
who were politically favored.

In my 32 years of management in the Division before this Ad-
ministration, I was never asked to alter my performance evalua-
tions.

Furthermore, four section chiefs, two deputy chiefs and a special
counsel were either removed or marginalized because they were
disfavored for political reasons or perceived as disloyal.

In past Administrations, the front office has only rarely weighed
in on the fate of section chiefs and, to my knowledge, never
weighed in on the fate of deputy chiefs. In fact, this hostility was
not lost on career staff. For example, since I left the Voting Section,
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approximately 55 percent to 60 percent of the attorney staff has
left the department or transferred to other sections.

In the important section 5 Unit in the Voting Section, the deputy
section chief for Section 5 Unit, with vast section 5 experience, was
involuntarily transferred out of the section in 2006.

In addition, the number of civil rights analysts has been reduced
from 26 in 2001 to 10 today, and attorneys who reviewed these
submissions have been reduced from seven to two. This depletion
of intellectual resources has the potential to be disastrous.

The drastic reduction in section 5 staff makes it virtually impos-
sible for the section to meet its responsibilities and will be even
more of an impediment to adequate voting rights enforcement as
we move closer to the 2010 census.

The major exodus of career attorneys was accompanied by a
major change in hiring policy in 2002, replacing a hiring process
created in 1954 by the department to remove the perception of po-
litical favoritism and cronyism.

Involvement of career staff, which was central to the process for
more than 35 years, completely ended and was replaced by exclu-
sive control of political appointees making hiring decisions based
not on the applicant’s civil rights experience and commitment but
on a demonstrated fidelity to the Republican partisan interests.

Politicization has affected Division enforcement record as well.
For example, in a 5-year period, the department brought no voting
cases and only one employment pattern and practice case on behalf
of African-Americans and no voting cases on behalf of Native
Americans.

At the same time, there were several reverse discrimination em-
ployment cases brought and the first case ever on behalf of White
voters alleging discrimination against an African-American Demo-
cratic Party operative in Mississippi.

Most disturbing has been the brazen insertion of partisan politics
into decision making under section 5. Section 5 decisions in Mis-
sissippi and Texas redistricting matters in 2002 and 2003 and the
Georgia Voter I.D. matter in 2005 were made for clear partisan po-
litical reasons over strong recommendation.

I want to talk a little bit about Georgia, but I will leave that for
questioning. Thank you.

[The prepared statement of Mr. Rich follows:]

PREPARED STATEMENT OF JOSEPH D. RICH

My name is Joe Rich. Since May, 2005 I have been Director of the Housing and
Community Development Project at the Lawyers’ Committee for Civil Rights Under
Law. Previously I worked for the Department of Justice’s Civil Rights Division for
almost 37 years. The last six years—from 1999-2005—I was Chief of the Division’s
Voting Section. Prior to that, I served as Deputy Chief of the Housing and Civil En-
forcement Section for twelve years and Deputy Chief for the Education Section for
ten years. During my nearly 37 years in the Division, I served in Republican admin-
istrations for over 24 years and Democratic administrations for slightly over 12
years.

I want to thank the Committee for the opportunity to testify at this oversight
hearing. Enforcement of our nation’s civil rights laws is one of the Department of
Justice’s most important and sensitive responsibilities, and careful oversight of this
work is crucial. For too long, there has been virtually no Congressional oversight
during a time in which the Division has strayed seriously from its historic mission
and traditions.
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Since its creation as a Congressionally mandated unit of the Department of Jus-
tice in the Civil Rights Act of 1957, the Civil Rights Division has been the primary
guardian protecting our citizens against illegal racial, ethnic, religious, and gender
discrimination. Through both Republican and Democratic Administrations, the Divi-
sion earned a reputation for expertise and professionalism in its civil rights enforce-
ment efforts.

During much of the history of the Division, its civil rights enforcement work has
been highly sensitive and politically controversial. It grew out of the tumultuous
civil rights movement of the 1960’s, a movement which generated great passion and
conflict. Given the passions that civil rights enforcement generates, there has al-
ways been potential for conflict between political appointees of the incumbent ad-
ministration, who are the ultimate decision makers within the Division and the De-
partment, and the stable ranks of career attorneys who are the nation’s front line
enforcers of civil rights and whose loyalties are to the department where they work.
Career attorneys in the Division have experienced inevitable conflicts with political
appointees in both Republican and Democratic administrations. These conflicts were
almost always resolved after vigorous debate between the career attorneys and polit-
ical appointees, with both learning from the other. Partisan politics was rarely in-
jected into decision-making, in large measure because decisions usually arose from
career staff and, when involving the normal exercise of prosecutorial discretion,
were generally respected by political appointees. In a similar fashion, the hiring
process for new career employees began with the career staff, who made rec-
ommendations to the political appointees that were generally respected.

During the Bush Administration, dramatic change has taken place. Political ap-
pointees made it quite clear that they did not wish to draw on the expertise and
institutional knowledge of career attorneys. Instead, there appeared to be a con-
scious effort to remake the Division’s career staff. Political appointees often assumed
an attitude of hostility toward career staff, exhibited a general distrust for rec-
ommendations made by them, and were very reluctant to meet with them to discuss
their recommendations. The impact of this treatment on staff morale resulted in an
alarming exodus of career attorneys—the longtime backbone of the Division that
had historically maintained the institutional knowledge of how to enforce our civil
rights laws tracing back to the passage of our modern civil rights statutes.

Compounding this problem was a major change in hiring procedures which vir-
tually eliminated any career staff input into the hiring of career attorneys. This has
led to the perception and reality of new staff attorneys having little if any experi-
ence in, or commitment to, the enforcement of civil rights laws and, more seriously,
injecting political factors into the hiring of career attorneys. The overall damage
caused by losing a large body of the committed career staff and replacing it with
persons with little or no interest or experience in civil rights enforcement has been
severe and will be difficult to overcome.

In August, 2005, the first article bringing to light the problems in the Civil Rights
Division was written by William Yeomans for Legal Affairs.! Following this, there
was a flurry of articles in many newspapers and broadcasts on NPR over a four
month period revealing not only the change in personnel and hiring policies in the
Division, but also, alarmingly, the crass politicization of decision-making. Constant
oversight of the Division is necessary to address these very serious problems.

RELATIONSHIP OF POLITICAL APPOINTEES AND CAREER STAFF

Brian K. Landsberg was a career attorney in the Civil Rights Division from 1964—
86 during which he was chief of the Education Section for five years and then chief
of the Appellate Section for twelve years. He now is professor of law at McGeorge
Law School. In 1997, he published Enforcing Civil Rights: Race Discrimination and
the Department of Justice (University Press of Kansas), a careful and scholarly anal-
ysis of the history and operation of the Division. Landsberg devoted a full chapter
to the “Role of Civil Servants and Appointees.” He summarizes the importance of
the relationship between political appointees and career staff at page 156:

Although the job of the Department of Justice is to enforce binding legal norms,
three factors set up the potential for conflict between political appointees, who
represent the policies of the administration then in power, and civil servants,
whose tenure is not tied to an administration and whose loyalties are to the de-
partment where they work and the laws they enforce: the horizontal and
vertical separation of powers; the indeterminacy of some legal norms; and the

1See “An Uncivil Division,” Legal Affairs, (August-September, 2005). The author of this arti-
cle, William Yeomans, was a 23 year career Civil Rights Division attorney who had served as
Chief of Staff to Assistant Attorney General Bill Lann Lee from 1997 until 2000.
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lack of a concrete client. The vertical separation of powers was designed to en-
able both civil service attorneys and political appointees to influence policy. This
design, as well as wise policy, requires cooperation between the two groups to
achieve the proper balance between carrying out administration policy and car-
rying out core law enforcement duties. Where one group shuts itself out from in-
fluence by the other, the department’s effectiveness suffers. (emphasis added)

Rather than making efforts to cooperate with career staff, it became increasingly
evident during the Bush Administration that political appointees in the Division
were consciously walling themselves off from career staff. Indeed, on several occa-
sions there was hostility from political appointees toward those who voiced disagree-
ment with their decisions and policies or were perceived to be disloyal. This was ap-
parent in many ways:

Longtime career supervisors who were considered to have views that differed
from those of the political appointees were reassigned or stripped of major re-
sponsibilities. In April, 2002, the employment section chief and a longtime
deputy chief were summarily transferred to the Civil Division. Subsequently,
a career special litigation counsel in the employment section was similarly
transferred. In 2003, the chief of the housing section was demoted to a deputy
chief position in another section and shortly thereafter retired. Also in 2003,
the chief of the special litigation section was replaced. In the voting section,
many of the enforcement responsibilities were taken away from the chief and
given directly to supervisors or other attorneys in the section who were
viewed as loyal to political appointees. In 2005, the chief of the criminal sec-
tion was removed and given a job in a training program, and shortly after
that, the deputy chief in the voting section for Section 5 of the Voting Rights
Act was transferred to the same office. On only one occasion in the past had
political appointees removed career section chiefs, and on that occasion it was
on a more limited basis. In short, it is rare for political appointees to remove
and replace career section chiefs for reasons not related to their job perform-
ance. Never in the past had deputy section chiefs been removed by political
appointees.

Regular meetings of all of the career section chiefs together with the political
leadership were virtually discontinued from the outset of the Administration.
Such meetings had always been an important means of communication in an
increasingly large Division that was physically separated in several different
buildings.

Communication between the direct supervisors of several sections at the dep-
uty assistant attorney general level and section staff also was greatly limited.
In the voting section, for instance, section management was initially able to
take disagreements in decisions made at the Deputy Assistant Attorney Gen-
eral level to the Assistant Attorney General for resolution. But it became in-
creasingly evident that such debate, which is so important to the healthy de-
velopment of policy, was frowned on. In 2003, it was made very plain that
efforts to raise with the Assistant Attorney General issues on which there
was disagreement would be discouraged. In past administrations, section
chiefs had open access to the Assistant Attorney General to raise issues of
particular importance. Attempts to hold periodic management meetings with
political appointees were also usually not acted upon. This resulted in polit-
ical appointees not receiving the expertise and institutional knowledge of ca-
reer staff on many matters. Indeed, a political special counsel in the front of-
fice was assigned to work solely on voting matters and often assumed many
of the responsibilities of the chief of the section.

Communication between sections was also discouraged. This was especially
true when the appellate section was handling the appeals of trial section
cases or amicus briefs on the subjects handled by a trial section. When draft-
ing briefs in controversial areas, appellate staff was on several occasions in-
structed not to share their work with the trial sections until shortly before
or when the brief was filed in court. This was extremely frustrating for career
staff in both the trial and appellate sections and hindered the adequate devel-
opment of briefs and full debate of issues in the briefs.

Political appointees have inserted themselves into section administration to
a far greater level than in the past. For example, on many occasions, assign-
ments of cases and matters to section attorneys were made by political em-
ployees, something that was a rarity in the past. Moreover, assignment of
work to sections and attorneys was done in a way that limited the civil rights
work being done by career staff. This was especially true of attorneys in the
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appellate section, where close to 40% of attorney time was devoted to deporta-
tion appeals during 2005.2 Similarly, selected career attorneys in that Section
were informed that they would no longer receive assignments to civil rights
cases, and disfavored employees in other sections were assigned the deporta-
tion appeal cases. Political appointees also intruded into the attorney evalua-
tion process in certain instances, something that did not happen in the past.

IMPACT ON MORALE OF CAREER EMPLOYEES

It is hard to overemphasize the negative impact that this type of administration
of the Division has had on the morale of career staff. The best indicator of this im-
pact is in the unprecedented turnover of career personnel. It should be noted that
the impact has been greater in some sections than others, and often attorneys in
the sections most directly affected by the hostility of political appointees transferred
to other sections in which the impact was less. The sections most deeply affected
have been voting, employment, appellate, and special litigation.

VOTING SECTION

e Based on a review of personnel rosters in the voting section, 20 of the 35 attor-
neys in the section (over 54%) have either left the Department, transferred to
other sections (in some cases involuntarily), or gone on details since April 2005.
During the same period, of the five persons in section leadership at the beginning
of 2005 (the chief and four deputy chiefs), only one deputy chief remains in the
section today.

e Equally disturbing is the decimation of voting section staff assigned to the impor-
tant work required by Section 5 of the Voting Rights Act. Prior to the Bush Ad-
ministration, Section 5 staff was uniformly strengthened, and by 2001—the year
that the new round of redistricting submissions began—approximately 40% of Sec-
tion staff was assigned to this work, including a Deputy Section Chief, Robert
Berman, who oversaw the Section 5 work; 26 civil rights analysts (including 8 su-
pervisory or senior analysts) responsible for reviewing, gathering facts, and mak-
ing recommendations on over 4,000 Section 5 submissions received every year;
and over six attorneys who spent their full-time reviewing the work of the ana-
lysts. Since then, and especially since the transfer of Deputy Chief Berman from
the Section in late 2005, this staff dropped by almost two-thirds. There are now
only ten civil rights analysts (none of whom hold supervisory jobs and only three
of whom are senior) and two full-time attorney reviewers. During my tenure as
Section Chief until 2005, I made several requests to fill civil rights analyst vacan-
cies, but these requests were always rejected. It is difficult to understand how this
Administration expects to fulfill its Section 5 responsibilities—especially the com-
ing redistricting cycle—with such a reduced staff.

EMPLOYMENT SECTION

e Based on a review of personnel rosters in the employment section, the section
chief and one of four deputy chiefs were involuntarily transferred to the Civil Di-
vision in April, 2002. Shortly after that, a special counsel was involuntarily trans-
ferred to the Civil Division. And, since then, two other deputy chiefs left the sec-
tion or retired. Overall, since 2002, the section chief and three of the four deputy
chiefs have been involuntarily reassigned or left the section. In addition, in that
period, 21 of the 32 attorneys in the section in 2002 (over 65%) have either left
the Division or transferred to other sections.

e Loss of paralegals in the employment section has also been significant. Twelve
professionals have left, many with over 20 years of experience.

e In the appellate section, since 2005, six of the 12—-14 line attorneys in the section
transferred to other sections or left the Department. Two of the transfers were
involuntary.

There has always been normal turnover of career staff in the Civil Rights Divi-
sion, but it has never reached such extreme levels and never has it been so closely
related to the manner in which political appointees have managed the personnel in

2See Confirmation Hearings for Wan Kim, October, 2005. Answer No. 12 to Written questions
of senator Durbin (“According to available records, it is my understanding that during FY 2005,
the Appellate Section filed 120 appellate briefs in the Office of Immigration Litigation, and that
for the first three quarters of FY 2005 for which information is currently available, approxi-
mately 38.8% of attorney hours in the Appellate Section of the Civil Rights Division have been
spent on cases regarding the Immigration and Nationality Act.
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the Division. It has stripped the division of career staff at a level not experienced
before.

HIRING PROCEDURES

Compounding the impact of the extraordinary loss of career staff in recent years
has been a major change in the Division’s hiring practices. Since 1954, the primary
source of attorneys in all divisions in the Department has been the attorney gen-
eral’s honors program. This program was instituted by then Attorney General Her-
bert Brownell in order to end perceived personnel practices “marked by allegations
of cronyism, favoritism, and graft.”3 Since its adoption, the honors program has
been consistently successful in drawing top law school graduates to the Department.

Until 2002, career attorneys in the Civil Rights Division played the central role
in the process followed in hiring attorneys through the honors program. Each year,
career line attorneys from each section were appointed to an honors hiring com-
mittee which was responsible for traveling to law schools to interview law students
who had applied for the program. Because of the tremendous number of applications
for the honors program, committee members generally would limit their interviews
to applicants who had listed the Civil Rights Division as their first choice when ap-
plying. The Civil Rights Division had earned a reputation as the most difficult of
the Department’s divisions to enter through the honors program because only a few
positions were open each year and so many highly qualified law students desired
to work in civil rights.

After interviewing was completed, the hiring committee would meet and rec-
ommend to the political appointees those who they considered the most qualified.
Law school performance was undoubtedly a central factor, but a demonstrated inter-
est and /or experience in civil rights enforcement and a commitment to the work
of the Division were the qualities that interviewers sought in candidates selected
to join the career staff of the Division. Political appointees rarely rejected these rec-
ommendations.

Hiring of experienced attorneys—so-called “lateral” hires—followed a similar proc-
ess. Individual sections with attorney vacancies would review applications and se-
lect those to be interviewed. They would conduct initial interviews and the section
chief would then recommend hires to Division leadership. Like recommendations for
honors hires, these recommendations were almost always accepted by political ap-
pointees.

These procedures have been very successful over the years in maintaining an at-
torney staff of the highest quality—in Republican as well as Democratic administra-
tions. A former Deputy Assistant Attorney General in the Reagan Administration,
who was interviewed for a recent Boston Globe article about Division hiring prac-
tices, said that the system of hiring through committees of career professionals
worked well. The article quoted him as saying: “There was obviously oversight from
the front office, but I don’t remember a time when an individual went through that
process and was not accepted. I just don’t think there was any quarrel with the
quality of individuals who were being hired. And we certainly weren’t placing any
kind of litmus test on . . . the individuals who were ultimately determined to be
best qualified.” 4

But, in 2002, these longstanding hiring procedures were abandoned. The honors
hiring committee made up of career staff attorneys in the Civil Rights Division was
disbanded and all interviewing and hiring decisions were made directly by political
appointees with little or no input from career staff or management. As for “lateral”
hires, the political appointees similarly took a much more proactive role in selecting
those persons who received interviews, and almost always participated in the inter-
viewing process. In my experience as chief of the voting section, section leadership
had no input into interviewing or hiring decisions of experienced attorneys.

Not surprisingly, these new hiring procedures have resulted in the resurfacing of
the perception of favoritism, cronyism, and political influence which the honors pro-
gram had been designed to eliminate in 1954. Indeed, information that has come
to light recently indicates that in many instances, this is more than perception. In
July, 2006, a reporter for the Boston Globe obtained pursuant to the Freedom of In-
formation Act the resumes and other hiring data of successful applicants to the vot-
ing, employment, and appellate sections from 2001-2006.5 His analysis of this data
indicated that:

3 Landsberg, Enforcing Civil Rights at p. 157.
4 Charlie Savage, Civil Rights Hiring Shifted in the Bush Era, July 23, 2006 at Al.
51d.
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e “Hiring of applicants with civil rights backgrounds—either civil rights litiga-
tors or members of civil rights groups—have plunged. Only 19 of the 45 [42
percent] lawyers hired since 2003 in the [employment, appellate, and voting]
sections were experienced in civil rights law, and of those, nine gained their
experience either by defending employers against discrimination lawsuits or
by fighting against race-conscious policies.” By contrast, “in the two years be-
fore the change, 77 percent of those who were hired had civil rights back-
grounds.”

“Meanwhile, conservative credentials [of those hired] have risen sharply.
Since 2003, the three sections have hired 11 lawyers who said they were
members of the conservative Federalist Society. Seven hires in the three sec-
tions are listed as members of the Republican National Lawyers Association,
including two who volunteered for Bush-Cheney campaigns.”

The reporter noted that current and former Division staffers “echoed to varying
degrees” that this pattern was what they observed. For example, a former deputy
chief in the Division who now teaches at the American University Law School testi-
fied at an American Constitution Society panel on December 14, 2005 that several
of his students who had no interest in civil rights and who had applied to the De-
partment with hopes of doing other kinds of work, were often referred to the Civil
gights lgivision. He said every one of these persons was a member of the Federalist

ociety.

Early on in the Bush Administration, the hiring in the voting section was overtly
political. In March, 2001, after the contested 2000 election, Attorney General
Ashcroft announced a Voting Rights Initiative. An important part of this Initiative
was the creation of a new political position—Senior Counsel for Voting Rights—to
examine issues of election reform. Two voting section career attorney slots were
filled as part of this initiative to help this appointee. The decision to create these
new positions was made with no input from career staff and, once the new hires
were on board, they operated separately from the voting section on election reform
legislation. The person named as the Senior Counsel for Voting Rights was a de-
feated Republican candidate for Congress. The two line attorneys who filled career
attorney slots assigned to the voting section were hired with no input from the sec-
tion and had been active in the Republican party. One of those “career” attorneys,
Hans von Spakovsky, was promoted to a political position in 2003—special counsel
to the Assistant Attorney General. For the two and a half years that this attorney
held this position, he spent virtually all his time reviewing voting section work and
setting the substantive priorities for the section. Although he was clearly in a polit-
ical supervisory position, he continued to be listed as a voting section line attorney
and enjoyed career status until he received a recess appointment to the Federal
Election Commission in December, 2005.

CONCLUSION

During the Bush Administration, there has been an unprecedented effort to
change the make-up of the career staff at the Civil Rights Division. This has re-
sulted in a major loss of career personnel with many years of experience in civil
rights enforcement and in the invaluable institutional memory that had always been
maintained in the Division until now—in both Republican and Democratic adminis-
trations. Replacement of this staff through a new hiring process resulted in the per-
ception and reality of politicization of the Division, and high profile decisions in vot-
ing matters have added significantly to this. The overall impact has been a loss of
public confidence in the fair and even-handed enforcement of civil rights laws by the
Department of Justice.

The damage done to one of the federal government’s most important law enforce-
ment agencies is deep and will take time to overcome. Crucial to this effort is care-
ful and continuous Congressional oversight, now and in the future. This is the first
House Judiciary committee oversight hearing in at least three years, and until No-
vember, 2006 there had not been a Senate Judiciary Committee oversight hearing
of the Civil Rights Division for over four years.

The recent revelations concerning the firing of eight United States Attorneys re-
flect the alarming practices of the Bush Administration’s Department of Justice that
first came to light in revelations about the Civil Rights Division. Vigilant oversight
is an absolute necessity to restore the Civil Rights Division and the Department of

6 American Constitution Society, The Role of Political and Career Employees of the U.S. De-
partment of Justice, Civil Rights Division, December 14, 2005; video available at
www.acslaw.org.
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Justice to the historic role of leading the enforcement of civil rights laws and protec-
tion of equal justice under the law.

Mr. NADLER. Thank you.
The next witness is Mr. Clegg.

TESTIMONY OF ROGER CLEGG, PRESIDENT AND GENERAL
COUNSEL, CENTER FOR EQUAL OPPORTUNITY

Mr. CLEGG. Thank you very much, Mr. Chairman.

You know, with all respect, we are not hearing very much new
today. This is very typical of what happens whenever we have over-
sight hearings like this.

There will be some Members who believe that—and there are
some interest groups who think that—there are not enough cases
being brought of the kind that they like. And there will be Mem-
bers and interest groups who think that there are being too many
cases being brought of the kinds that they don’t like. And there will
be an assertion that the department is being politicized in some
way, that the Civil Rights Division in particular is being politi-
cized. I am confident that there is nothing to these allegations, and
I explain why in my written statement, which I won’t rehash here.

I think that Mr. Kim gave a very good account of himself at
these hearings this morning and at the Senate hearing that basi-
cally covered the same ground a few months ago.

You know, the fact of the matter is that the career staff in the
Civil Rights Division tends to be made up of people who are left
of center. And there is nothing wrong with that, but there will in-
evitably be friction in Republican administrations because Repub-
lican Political appointees tend to be right of center. Judges inter-
pret the law differently. So do Government lawyers.

And wholly aside from that, changing times will mean that there
will be differences in enforcement priorities. Congress passes new
statutes. Those new statutes have to be enforced. That requires a
reallocation of resources. The demographics of the country change.
That means that more cases are going to be brought about dis-
crimination against the groups that are growing. There is nothing
sinister in any of that, either.

With respect to the report that the Citizens’ Commission on Civil
Rights has handed out, I am underwhelmed by it. I think if you
all read it carefully, you will be underwhelmed by it, too.

For instance, look at the three chapters by career folks. One of
them basically concludes that there is no problem at present—this
is the chapter on the Criminal Section—just that there is the po-
tential that if proactive steps aren’t taken there will be a diminu-
tion in the number of traditional kinds of police brutality and invol-
untary servitude cases. But it says up front that that is not a prob-
lem right now, that the number of traditional police brutality cases
and traditional involuntary servitude cases is about at the level
that it has always been.

I also think that when you talk about the number of reverse dis-
crimination employment cases, if you read the report carefully, this
flood of reverse discrimination cases that is being asserted to
amounts to two out of 32 ttle VII cases. That is hardly a flood.

I think that the Division is not being aggressive enough in chal-
lenging discrimination that is overtly and unapologetically dis-
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criminatory against Caucasians in some cases, against Asians in
other cases, against Arab-Americans in other cases, because such
lawsuits are thought to be politically incorrect. I wish the depart-
ment were doing more along those lines.

Finally, I want to just say that I think that the tone of these
hearings is unfortunate. I thought that the tone was unfortunate
in the Senate.

I think that there ought to be a great deal of respect when the
head of an enforcement Division in a co-equal branch of Govern-
ment is brought before you.

And I think that allegations like the one that Mr. Taylor just
made, that the Administration is nominating judges “hostile to the
enforcement of civil rights laws,” is demagogic and irresponsible.

And I don’t think that there is any place for that in civil political
discourse or in hearings of this type. Thank you very much.

[The prepared statement of Mr. Clegg follows:]

PREPARED STATEMENT OF ROGER CLEGG

Thank you very much, Mr. Chairman, for the opportunity to testify today. My
name is Roger Clegg, and I am president and general counsel of the Center for
Equal Opportunity, a nonprofit research and educational organization that is based
in Falls Church, Virginia. Our chairman is Linda Chavez, and our focus is on public
policy issues that involve race and ethnicity, such as civil rights, bilingual edu-
cation, and immigration and assimilation.

I should also note that I was a deputy in the U.S. Department of Justice’s Civil
Rights Division for four years, from 1987 to 1991. My career at the Justice Depart-
ment began, however, five years before that, when I was first hired to a nonpolitical
slot there, in a different office. Then I held several positions as a political appointee,
but I went back to nonpolitical status when I was Assistant to the Solicitor General.
I finished my service at the Department as a political appointee, including my four
years as a Deputy Assistant Attorney General in the Civil Rights Division.

Mr. Chairman, as you know, I have to submit my testimony—reasonably
enough—in advance of when the head of the Civil Rights Division, Mr. Wan Kim,
will be questioned by the Subcommittee, but I am going to assume—based on simi-
lar hearings before the Senate Judiciary Committee last November 16, news ac-
counts, and my own experience in Washington, including my time at the Civil
Rights Division—that the Division’s record will be criticized in three basic ways.
These are the same criticisms that are always made during oversight hearings of
the Division.

First, some members of the subcommittee will say that the Division is not bring-
ing enough of the kinds of cases they would like. Second, and conversely, some
members will argue that the Division is bringing too many of the kinds of cases that
they do not like. And, third, some members will say that the hiring process and
other ways in which political appointees deal with career lawyers has become
wrongly politicized.

Since Congress appropriates money for the Division and wants it to enforce the
laws it has passed, it makes sense for the members to keep on eye on what sort
of job the Division is doing—so long, of course, as the oversight process does not
become so onerous that it actually prevents the Division from doing its job. If the
members don’t agree with the way the Division is interpreting the law, or doesn’t
like the enforcement priorities it has set, they can certainly argue with the Division
leadership about these matters. But ultimately the call is, of course, the Executive
Branch’s.

And the questioning at hearings like these should be civil, as befits conversations
between two coequal branches of government. There will inevitably be differences
of opinion about how to interpret laws and what the Division’s priorities ought to
be. There is nothing sinister about this. I have to say, Mr. Chairman, that when
I read the transcript of last fall’s oversight hearings before the Senate Judiciary
Committee, I discerned a distinct lack of civility in some Senators’ questioning of
Mr. Kim. I hope that this doesn’t repeat itself at your hearings.

There will be legitimate differences of opinion—among members of the Sub-
committee, between members and the administration, and between political and ca-
reer lawyers in the Division—about how to interpret the civil rights laws. Judges
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don’t interpret the laws the same way; neither do government lawyers. And, of
course, outside groups like mine will sometimes be critical of the Division. I have
criticized the Division during the Clinton administration, and I have criticized it
during the Bush administration. Many of you think the Division has been too con-
servative; well, I think it has not been conservative enough.

I am including with my statement today a paper that I delivered at a political
science conference last year at the University of Virginia, comparing the enforce-
ment policies of the employment antidiscrimination laws at the Civil Rights Division
during the Clinton and Bush administrations, respectively. I noted there in par-
ticular differences I saw with respect to disparate impact lawsuits and challenges
to what I call “affirmative discrimination”—a.k.a. reverse discrimination. The Clin-
ton administration was more aggressive—so aggressive, for example, that it was
fined over $1.7 million for overreaching in one matter—in bringing disparate impact
cases (which is too bad, since such the theory on which such cases depend is mis-
guided, and they often result in more rather than less discrimination), and with
only one possible exception never challenged affirmative discrimination (which is
also too bad, since the civil rights laws ought to be interpreted to protect all of us
from discrimination on the basis of race, ethnicity, or sex). But the Bush administra-
tion has, nonetheless, brought and continued to litigate some disparate impact law-
suits, and it has not been terribly aggressive in challenging affirmative discrimina-
tion, so it has not been perfect either, at least by my lights.

There will also be differences of opinion—again, among members of the Sub-
committee, between members and the administration, and between political and ca-
reer lawyers in the Division—about how to set law-enforcement priorities. The lack
of enthusiasm that the Clinton administration had for challenging affirmative dis-
crimination had to do, I suspect, not only with a difference of opinion in how it read
the law, but also with a belief—misguided in my opinion—that fighting such dis-
crimination was just not as important as other items on its agenda. The Bush ad-
ministration’s greater care in bringing disparate impact cases may reflect, again, not
just a difference in how it reads the statutes, but also in a belief that, say, human
trafficking is a more pressing problem than, say, a fire department’s alleged over-
emphasis on one kind or another of physical conditioning.

In addition, even without differences in law-enforcement philosophy, the Divi-
sion’s priorities will change over time. Congress will pass new laws. Lawbreaking
will become more common in some areas, and less common in others.

For instance, the Bush administration has spent much time enforcing the Help
America Vote Act, which was just passed in 2002. New statutes often require a
great deal of enforcement attention, to educate those affected to its requirements.
The administration has spent more time, proportionately, enforcing the foreign-lan-
guage ballot provisions of the Voting Rights Act than the Division did several dec-
ades ago. This probably reflects the fact that we have many more jurisdictions and
voters affected by those provisions now than we did back then, because of increases
in immigration. I say this, by the way, even though in my opinion those provisions
of the Voting Rights Act are misguided as a policy matter and unconstitutional as
a matter of law. The Division is also spending a lot of time enforcing laws that pro-
hibit discrimination against servicemen and servicewomen; this is also unsurprising,
since there will probably be more such cases in a time of war than in a time of
peace.

Some people have criticized the Division for concentrating proportionately fewer
resources than in years past on bringing cases that allege discrimination against Af-
rican Americans. But in assessing this criticism, one must bear in mind, first, that
the Division now has many more laws to enforce, and, second, that discrimination
against African Americans is less pervasive now than it was in 1964. To give just
one example, we would hardly expect a southern city to discriminate to the same
degree in its municipal hiring today—when African Americans have much more po-
litical power and may even constitute a majority of its city council and other munic-
ipal offices, including mayor—as when the government there was lily white and
black people were disenfranchised. I'm not saying that antiblack discrimination has
vanished; it hasn’t, and there will always be bigots, of all colors, in a free society.
But anyone who thinks that antiblack discrimination is the same problem in 2007
that it was in 1964 is delusional.

I hasten to add, Mr. Chairman, that of course none of this means that the Divi-
sion is free to interpret the law in bad faith, or to set enforcement priorities, for
partisan political purposes. But charges that the Division is doing so are serious in-
deed, and should not be made lightly. For Congress to do so, without strong evi-
dence, is itself irresponsible, in addition to being demagogic. The examples that I've
seen cited to date—mostly involving a handful of cases under the Voting Rights
Act—are unpersuasive; the Senate hearings last fall, I think, showed as much
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(Chairman Specter, who came into the hearings like a lion, seemed to me to go out
like a lamb).

This brings us to, and overlaps with, the relationship between political appointees
and career lawyers. Here, too, I think it ought to be easy to agree on some basic
boundaries.

On the one hand, no career lawyer should be penalized for partisan political rea-
sons. What’s more, political appointees should be eager to draw upon the institu-
tional memory and expertise of the career staff. I know that I always was.

On the other hand, our government is a democratic republic, and the Executive
Branch is accountable to the American people. Elections have consequences. That
means that the President and his appointees have the responsibility and the right
to run the Executive Branch—to set its priorities, to make the call on how to inter-
pret the law (consistent with decisions by the Judicial Branch, of course), and even
to decide which lawyers will best serve the Division’s interests by most intelligently,
enthusiastically, and resourcefully litigating its cases.

The picture that is frequently painted, then, of political hacks (ignorant of the law
and interested only in winning political elections) overruling disinterested, white-
lab-coat-wearing career lawyers is, to put it mildly, misleading. Political appointees,
in my experience, are frequently at least as knowledgeable about the law as the ca-
reer people whom they supervise (and, again, I have been on either side of the
table); conversely, the career lawyers are frequently at least as partisan and ideolog-
ical in their orientation. When there is friction between the two, I would not jump
to the conclusion that it is the fault of the political appointees, or that they are
showing an unprofessional lack of respect to the career lawyers, rather than vice
versa.

Thank you again, Mr. Chairman, for the opportunity to testify today. I would be
happy to try to answer any questions the Subcommittee may have for me.
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ATTACHMENT

EMPLOYMENT ANTIDISCRIMINATION POLICIES IN THE
CLINTON AND BUSH ADMINISTRATIONS

by Roger Clegg [paper presented at the University of Virginia in June 2000]
Introduction and Scope

There are two federal agencies that enforce federal employment discrimination
law through lawsuits. (In addition, the Department of Labor, pursuant to Executive Order
11,246, requires private companies contracting above a certain dollar amount with the
federal government to refrain from discrimination and to have “affirmative action”
programs.) The Justice Departiment’s civil rights division brings lawsuits against public
employers (state, county, and municipal governments and the like, including fire and
police departments, for example); the Equal Employment Opportunity Commission
brings lawsuits against private employers (so long as they have at least 15 employees).

This paper will focus on the civil rights division, since it is unclear whether there
actually is a Bush administration EEOC. The EEOC considers itself a “quasi-
independent agency,” and, indeed, while the president does designate the chairman, he
appoints commissioners only when their staggered five-year terms expire. The
commissioners do not serve, then, at the pleasure of the president, and indeed by law no
more than three of the five can be of the same political party. Accordingly, there need
not be an immediate shift in the Commission’s ideological orientation upon a change in
administration. Furthermore, the Bush administration has been quite lackadaisical about

filling Commission slots (and the slot for the Comumission’s general counsel). For all
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these reasons, the EEOC does not appear to be a promising place to look for making
administration-to-administration comparisons.

With regard to the civil rights division, its employment antidiscrimination duties
involve principally Title V11 of the 1964 Civil Rights Act, 42 U.S.C. sec. 2000e et seq.
(supplemented by the Equal Protection Clause of the Fourteenth Amendment, since
generally the division’s targets are public employers), and Title 1 of the Americans with
Disabilities Act, 42 U.S.C. 12101 et seq. (It should be noted that the employment section
is one of the division’s nine sections; the others enforce civil rights laws in various other
areas, such a voting, education, housing, and so forth.) I am going to focus in this paper
on Title VII, and 1 have good reasons for doing so, but it would be possible, I think, to do
an interesting paper on differences between the Clinton and Bush administrations with
respect to ADA employment discrimination cases. 1 think there have been differences;
candidly, however, it would have doubled the length of this paper to have considered the
ADA, too, and 1 felt I had to pick one or the other and--again, candidly--1 personally have
been more interested in Title VI cases (particularly the ones involving race and
ethnicity), and 1 think the differences between the two administrations have been more
clear-cut with respect to Title VII than with respect to the ADA.

Title VII forbids discrimination on the basis of “race, color, religion, sex, or
national origin.” Cases in employment about “color” per se are rare. Religion cases are
more common, but, interestingly, 1 do not think there are dramatic differences in the two
administrations in this area, since both have been fairly hospitable to ensuring that

employers (a) refrain from outright disparate treatment on the basis of religion, and (b)
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provide the “reasonable accommodation” that Title VIT also requires employers to make
for religious practice.

Most of the division’s Title VII work, in any event, is about race, sex, and
ethnicity. (The Supreme Court ruled early on that “national origin” means, essentially,
ethnicity. Espinoza v. Farah Manufacturing Co., 414 U.S. 86 (1973).)

One can classify the division’s Title VII work further. There are “disparate
treatment” cases and “disparate impact” cases, and there are “reverse discrimination”
cases (i.e., those alleging discrimination against whites, or against males, or both) and
“traditional” cases (alleging discrimination against minorities or women). Disparate
treatment cases allege that the alleged victim was treated differently and worse because
of his race, ethnicity, or sex. Disparate impact cases, on the other hand, attack an
employment criterion of some sort (say, to give the classic instance, a high-school
diploma) as having an unjustified and disproportionate result with respect to a protected
category (say, African Americans)—and do not allege that the criterion is itself by its
tenns discriminatory, or was chosen in order to discriminate, or has not been applied
evenhandedly to all groups.

Disparate treatnient cases on behalf of women and minority groups carry no
ideological baggage; there is no difference in the zeal with which they are pursued from
administration to administration, nor should we expect there to be. To be sure, the
remedies sought may vary (e.g., the use of quotas), and conservative administrations will
be somewhat less willing to pursue exotic evidentiary theories. But no one has a problem
with fighting actual discrimination against women and minorities, and any administration

is only too happy to pursue such lawsuits.
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This is not true, however, with respect to cases that allege discrimination against
whites or males, and there is evidence—and one would suspect ¢ priori—that this is also
not true with respect to disparate impact cases. The disparate impact approach inevitably
pushes employers to abandon perfectly legitimate selection criteria and to ensure against
liability by “getting their numbers right”--i.e., employing surreptitious quotas. See Roger
Clegg, Disparate Impact in the Private Sector: A Theory Going Haywire (2001)
(National Legal Center for the Public Interest monograph); Roger Clegg, “The Bad Law
of ‘Disparate Impact,”” Public Interest (Winter 2000). (This is so, by the way, not only in
employment, but in other areas, such as housing.) Conservatives dislike these two
consequences more than liberals do. Thus, as we shall see, the Clinton administration did
not like to bring reverse discrimination cases, which the Bush administration was
sometimes willing to bring; and the Clinton administration appeared to be more willing to
bring disparate impact cases than the Bush administration has bee.

A word on methodology. The author has kept careful tabs on the filings of the
civil rights division from May 1997 until the present; he worked in the first Bush
administration, and was actually in the civil rights division there until July 1991 (and he
continued to work on some civil rights matters even after that); from January 1993 until
May 1997, he followed the civil rights activities of the Clinton administration, although
not as closely as before and after this period. Nonetheless, the paper will proceed in the
most part anecdotally--or, if you will, qualitatively rather than quantitatively for its
assessment--sinee numbers of filings alone would not be very illuminating (after all,
times change, case law develops, not all cases are equal, and sometimes good results are

achieved without a lawsuit).



129

Affirmative Discrimination Cases

T am going to label cases that challenge discrimination against nonminorities and
men as “affimmative discrimination cases.” They are frequently referred to as “reverse
discrimination” cases, but I prefer the phrase coined by Nathan Glazer, because it is both
more accurate and more stinging.

The Clinton administration’s discomfort with such cases became apparent early
on, in Taxman v. Piscataway Township Board of Education. The prior Bush
administration had joined in a white female schoolteacher’s lawsuit against her school
board’s decision to lay her off, rather than a black teacher, because of a desire to ensure
greater faculty “diversity.” The Clinton adimnistration did not simply drop out of the
case; it switched sides. For a discussion of the Piscataway case, see Terry Eastland,
Ending Affirmative Action: The Case for Colorblind Justice 109-115 (1996).

The Piscataway flip-flop was dramatic and high-profile; usually the nudge toward
quotas is much less overt. For instance, as I testified at division oversight hearings in
1998 (Testimony of Roger Clegg, Feb. 25, 1998 (emphasis in original), available at
http://judiciary. house. gov/legacy/222323 htm. ):

probably few people noted that the Division signed a consent decree on April 14,

1997, which was filed in court on June 19, 1997, in its lawsuit against the

Arkansas Department of Corrections (ADC) for sex discrimination in

employment. Fewer still know about paragraph 5 of the consent decree, which

requires the ADC to "seek in good faith to achieve the employment of women in
correctional officer positions at correctional institutions housing male offenders in
numbers approximating their application for, and ability to qualify for, such
positions. Absent explanation, the parties expect the ADC to hire women for
entry-level [positions] ... at a rate thar approximates the female applicant flow for
such positions. ...1t is also expected that the ADC will promote women ... at least
in propartion to their representation in the class of qualified employees applying
for promotion." Paragraph 6 then provides: "Failure to obtain a particular female

applicant flow or hiring or promotion rate is not by itself a violation of this
Decree, hut may prompt an inquiry by the United States." 1 suspect that no one
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has any doubt that these provisions are telling the ADC to meet its quota, or else.

Assuming that it inakes sense to have female prison guards in male prisons, there

is still no justification for quota hiring. Incidentally, this case was pointed to by

the administration's witness at your last oversight hearing as "[o]ne of the

Division's most significant recent achievements ...." Of course, the administration

did not mention the quotas.

The civil rights division took at similar position in its brief to the U.S. Court of
Appeals for the Fourth Circuit in United States v. State of North Carolina (filed July 14,
1998) (asking for an order that the state department of corrections “seek to hire and
promote women roughly in proportion to their representation in the pool of applicants
qualified for hire or promotion™).

There are other examples. The Clinton administration supported an unsuccesstul
challenge to the constitutionality of Proposition 209, a California ballot-initiative that
banned state preferences in employment and other areas based on race, ethnicity, or sex
(see Bill Lann Lee’s February 25, 1998 testimony before the House Judiciary
Subcomunittee on the Constitution).

In at least one instance, the Clinton administration refused to act on an affirmative
discrimination case--involving the Howard County, Maryland, police department, which
was accused of “applying a different, higher cut-off score to evaluations of white male
applicants than it was to female and minority applicants”--that had been referred to it by
the EEOC. In its referral, the Commission was quite clear that something was amiss: It
found that Howard County "admits to having treated minority and female candidates
more favorably than white male candidates," and that, based on "the evidence obtained,”
"there is reasonable cause to believe" that Howard County "has engaged in a pattern and
practice of discrimination” against the complainant and "white males as a class.” Howard

County, the EEOC concluded, "has violated Title VII of the Civil Rights Act of 1964 by
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giving impermissible consideration to applicants’ race and sex in making police officer
selection decisions.” But the division deliberated for 10 months and then told the
complainant, without giving any explanation why, that “we will not file suit.” See Roger
Clegg, “Leeway on Bias Cases,” Washington Times, Nov. 28, 1999, page B3.

On August 12, 1998, the division filed a brief in the U.S. Court of Appeals for the
Second Circuit in Hayden v. County of Nassau, arguing that it was not a violation of Title
VII to redesign a test deliberately so that fewer whites and more blacks will pass it. For a
collection of division affirmative discrimination--and disparate impact--cases, tiled just in
1998, see Roger Clegg & Clint Bolick, Defying the Rule of Law: A Report on the Tenure
of Bill Lann Lee, “Acting” Assistant Attorney General for Civil Rights (February 1999).
Things did not improve in 1999. See Roger Clegg, “Lee’s Record at Justice,”
Washington Times, August 24, 1999 (the division, in the first half of 1999, “[e]ntered a
settlement agreement in United States v. New York City Board of Education that
included this provision: ‘If the aforementioned test preparation sessions are
oversubscribed, preferences will be given to black, Hispanic, Asian and women
applicants’; the division also “|e|ntered an agreement requiring race-conscious
recruiting, hiring, and retention policies in Lee vs. Elmore County Board of Education™).

The Bush administration, on the other hand, has been willing to defend the Title
VILrights of men and nonminorities. Just within the last year, in widely publicized cases,
it has successtully challenged graduate fellowships at Southern Illinois University under
Title VII, on the grounds that they excluded men and certain non-underrepresented

(overrepresented?) ethnic groups (like whites and Asians); and Langston University’s
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policy of paying black professors more than nonblack professors (a white female
professor was the complainant).

It has also moved to amend or dismiss old consent decrees that contained
affirmatively discriminatory quotas. For instance, according to an April 9, 2002 article in
the Los Angeles Times (“Firefighter Hiring Quotas Ended,” by David Rosenzweig): “The
Justice Department’s civil rights division and the Los Angeles city attorney’s office,
parties to the 1974 agreement [that “require[ed] that half of all Los Angeles firefighters
be hired from the ranks of blacks, Latinos and Asians to alleviate racial disparities™], filed
briefs in March asking the judge to scrap the racial liring quotas.” The division made a
similar filing last year with respect to the Indianapolis police and fire departments.
Editorial, Indianapolis Star, October 13, 2005.

Other anti-affirmative discrimination actions by the civil rights division in the
Bush administration include a July 26, 2005 challenge to fire department dual lists filed
against the City of Pontiac, Michigan; a July 29, 2003 consent decree against Greenwood
Community School Corp. m Indiana; and an October 1, 2001 consent decree against the
City of Bastrop, Louisiana.

Additional evidence that there was a clear difference in enforcement philosophy
in this area between the two administrations can be drawn from the nonemployment
context--most dramatically, the University of Michigan cases involving atfirmative
discrimination in student admissions. The Clinton admimstration filed an amicus brief in
the lower courts defending the uimnversity’s discrimination; before the Supreme Court, the

Bush administration took the position that the discrimination was illegal. (The Supreme
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Court, of course, split the baby in two, upholding the law school’s discrimination but
striking down the undergraduate admissions policy.)

The Clinton administration also had defended the University of Washington law
school’s affirmative admissions discrimination in Smith v. University of Washington Law
School, Nos. 99-35209 et seq. (filed in the U.S. Court of Appeals for the Ninth Circuit on
Sept. 16, 1999), and supported race-based student assignments at the K-12 level (e.g., in
amicus briefs filed on July 21, 1998 with the U.S. Court of Appeals for the Fourth Circuit
in Tuttle v. Arlington County School Board; in 1999 in another Fourth Circuit case, this
one in Marvland, Eisenberg v. Montgomery County Public Schools; and i1 the Second
Circuit on April 22, 1999 (No. 99-7186) in Brewer v. West Irondequoit Central School
District).

The Bush administration, on the other hand, has been willing to challenge
antiwhite harassment under the Voting Rights Act (United States v. Brown, No. 4:05 CV
33 TSL-AGN (S.D. Miss. 2-17-05)).

As the careful reader may glean from the foregoing lists, it is not so much that the
Bush administration has filed a large number of anti-atfirmative action cases (in any
context), but that at least it has been willing to file some, and has been unwilling to
defend affirmative discrimination. Iam aware of only one instance in which the Clinton
administration tiled a brief opposing affirmative discrimination; in the summer of 1998, it
did so in Maryland tederal district court, in United States v. New Baltimore City, on
behalf of a white applicant for middle-school assistant principal; even here, however, it
might have been motivated more out of a desire for racial homogeneity in the school

system than simple nondiscrimination. (As noted above, however, my really close
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monitoring of the division’s filings in the Clinton administration did not begin until 1997,
s0 it is possible that it defended a white or male or two before then.) And, of course, it
was quite aggressive in defending such affinnative discrimination.

Disparate Impact Cases

As noted, we would expect there to be more enthusiasm in a liberal administration
than in a conservative administration for disparate impact cases. And that is apparently
the case.

The House Judiciary Committee’s Subcommittee on the Constitution devoted a
substantial part of two oversight hearings to testimony that the Clinton administration
was bringing abusive disparate-impact employment cases. In May 1997, it heard
testimony “about the Division’s abuse of disparate impact theory in its challenges to the
use of written exams by police and fire departments,” focusing in particular on its lawsuit
against the Torrance, California, police and fire departments. On February 25, 1998,
there was similar testimony about the division’s lawsuit against Garland, Texas.
Testimony of Roger Clegg, Feb. 25, 1998, available at

http:/fjudiciary. house.gov/legacy/222323 htm.

Other examples of Clinton administration disparate-impact challenges include
United States v. New York City Board of Education (E.D.N.Y. settlement agreement
dated Feb. 11, 1999) (disparate-impact challenge to school-custodian test); United States
v. City of Belleville, No. 93-CV-0799-PER (S.D. Ill. 1998) (disparate-impact challenge to
written and physical tests for firetighters and police); Pietras v. Board of Fire
Commissioners of the Farmingville Fire Dist., No. 98-7334 (amicus brief tiled in the U.S.

Court of Appeals for the Second Circuit on Jan. 20, 1999) (challenging disparate-impact
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on women of firefighter physical-fitness requirements). On the aggressive stance of the
Clinton administration with respect to the disparate-impact approach generally (in
employment and nonemployment contexts), see my Public Interest and NLCPI pieces,
supra; and Roger Clegg, “Distorting ‘Equal Opportunity,”” Regulation, Summer 2001,
pp. 44-45.

The division was also criticized when it “sued the Philadelphia area’s regional
transit police for discriminating against female applicants by requiring them to be able to
run 1.5 miles in less than 12 minutes.” Testimony of Roger Clegg, Feb. 25, 1998,

available at http:/judiciary.house.gov/legacy/222323 htm. In this litigation, the division

took the position that this requirement was “unrelated to job performance” and that there
should be different standards for men and women. Id.

The division dropped out of this lawsuit during the first year of the Bush
administration. The decision to do so, which was announced just after September 11,
2001, was made easier by the events of that day, which made it unappealing to argue that
some minimum level of physical conditioning is desirable for police officers. A division
spokesman said, “We feel it is critical to public safety that police and firefighters be able
to run, climb up and down stairs to rescue people quickly under the most trying of
circumstances.” Quoted in Roger Clegg, “Tripped Up,” Legal Times, February 18, 2002,
page 36.

There have been, accordingly, fewer disparate-impact employment cases tiled
under the Bush administration (and, in the nonemployment context--in housing, for
instance--it hias also been less willing to push the outside of the disparate-impact

envelope). This does not mean, however, that the Bush administration never brings
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disparate-impact challenges, even to police and firefighter requirements. Tt recently won
a case against Erie, Permsylvania, in which it had claimed that the city’s physical fitness
test for police officers--in particular, the push-up and sit-up components to it--had an
illegal disparate impact on women. Department of Justice press release, dated December
14, 2005, available at http://www.usdoj.gov/opa/pr/2005/December/05_crt_667.html.
Conclusion

I have noted in the past that there are four basic ditferences on principles and law
that separate relatively liberal administrations (like Clinton’s) and relatively conservative
ones (like Bush’s) when it comes to civil rights enforcement. Roger Clegg, “Do the Right
Thing,” Legal Times, February 19, 2001. I've discussed two of them here:
Conservatives are more willing to challenge affirmative discrimination, but less
enamored of disparate-impact lawsuits. The other two differences involve federalism and
the free market: Conservatives are more sensitive to federal-versus-state divisions of
power and competence, and more skeptical about the government second-guessing
economic decisions made by the private sector.

I should conclude by saying that it is not necessarily a bad thing that enforcement
policies should differ from administration to administration. The executive branch
should not urge interpretations of the law that it does not itself believe are a fair reading
of the underlying statutory or constitutional texts, and in particular it should not be
influenced by simply small-p political considerations. But there are legitimate
differences in how to interpret statutes among enforceinent officials, just as there are

among judges.
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Moreover, even if two officials interpret a statute the same way, they might not be
equally zealous in enforcing it. Law enforcement agencies have finite resources, and
they must set priorities. Those priorities may change over tume; antiblack discrimination
might be a greater problem in 1964 than 2006, and anti-Muslim discrimination may be a
bigger problem in 2006 than in 1964, for instance. Moreover, officials may just believe
that certain kinds of discrimination threaten society more than others; one administration
might be more upset about sex discrimination in the workplace, another by race
discrimination in housing.

Elections have consequences, as they should. Roger Clegg, “Marching Orders,”
Legal Times, April 29, 2002.

Roger Clegg is president and general counsel of the Center for Equal Opportunity in
Sterling, Virginia. From 1982 to 1993, he served in the U.S. Department of Justice,
including four vears (from May 1987 through July 1991) as a deputy in the civil rights
division. He is a graduate of Rice University and Yale Law School.
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Mr. NADLER. Thank you.

And I will commend the witness for coming in under 5 minutes.
Mr. Henderson, Wade Henderson?

TESTIMONY OF WADE HENDERSON, PRESIDENT AND CEO,
LEADERSHIP CONFERENCE ON CIVIL RIGHTS

Mr. HENDERSON. Good morning, Mr. Chairman. And thank you,
Members of the Subcommittee, for the opportunity to appear before
you. Indeed, my name is Wade Henderson. I am president of the
Leadership Conference on Civil Rights.

The Leadership Conference is the Nation’s premier civil and
human rights coalition, with approximately 200 national organiza-
tions working to build an America as good as its ideals.

The Leadership Conference has coordinated the national legisla-
tive campaigns on behalf of every major civil rights law since 1957,
including the work to pass the historic 1957 Civil Rights Act, which
created the Civil Rights Division 50 years ago this year.

Now, the recent allegations that eight U.S. attorneys were fired
to further a political agenda were surprising to many. To those of
us who have been watching the Civil Rights Division over the past
several years, it was not.

Over the last 6 years, we have seen politics trump substance and
alter the prosecution of our Nation’s civil rights laws in many parts
of the Division.

We have seen career civil rights Division employees—section
chiefs, deputy chiefs and line lawyers—forced out of their jobs in
order to drive political agendas. We have seen whole categories of
cases not being brought, and the bar made unreachably high for
bringing suit in other cases.

We have seen some outright overruling of career prosecutors for
political reasons, and also many cases being slow-walked to death.
For example, in the Housing Section alone, the total number of
cases filed has fallen 42 percent since 2001, while the number of
cases involving allegations of race discrimination has gone down by
60 percent from 20 in 2001 to eight in 2006.

Changes in Administration have often brought changes in prior-
ities within the Division, but these changes have never before chal-
lenged the core function of the Division.

And never before has there been such a concerted effort to struc-
turally change the Division by focusing on personnel changes at
every level.

The Division’s record on every score has undermined effective en-
forcement of our Nation’s civil rights laws, but it is the personnel
changes to the career staff that are in many ways most disturbing,
for it is the staff that builds trust with communities, develops the
cases, negotiates effective remedies.

Career staff has always been soul of the Division, and it is under
attack. The blueprint for this attack appeared in an article in Na-
tional Review in 2002.

The article entitled, “Fort Liberalism: Can Justice’s Civil Rights
Division be Bushified,” argued that previous Republican adminis-
trations were not successful in stopping the Civil Rights Division
from engaging in aggressive civil rights enforcement because of the
entrenched career staff.
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The article proposed that “the administration should perma-
nently replace those section chiefs it believes it can’t trust and, fur-
ther, that Republican political appointees should seize control of
the hiring process, rather than leave it to career civil servants,” a
radical change in policy.

It seems that those running the Division, however, did get the
message. To date, four career section chiefs have been forced out
of their jobs, along with two deputy chiefs, including the long-serv-
ing veteran who was responsible for overseeing enforcement of sec-
tion 5 of the Voting Rights Act.

The amount of expertise in civil rights enforcement that has been
driven out of the Division will be difficult to recapture.

Fifty years ago, the attempt to integrate Little Rock High School
demonstrated the need for the Federal Government to finally say,
“Enough.” Enough of allowing the States to defy the U.S. Constitu-
tion and the courts. Enough of Congress and the executive branch
sitting idly by while millions of Americans were denied their basic
rights of citizenship.”

The 1957 act and the creation of the Civil Rights Division were
the first steps in responding to a growing need. Now, for years, we
in the civil rights community have looked to the Department of
Justice as a leader in the fight for civil rights.

In the 1960’s and 1970’s, it was the Civil Rights Division that
played a significant role in desegregating schools in the old South.

In the 1970’s and 1980’s, it was the Division that required police
and fire departments across the country to open their ranks to ra-
cial and ethnic minorities and women.

It was the Civil Rights Division that forced counties to give up
election systems that locked out minority voters.

And it was the Civil Rights Division that prosecuted hate crimes
when no local authority had the will.

Members of the Committee, today you begin a process that is
long overdue, a process that will help us to understand the extent
of the damage that has been done to the Civil Rights Division and
hopefully a road map for our way back to vigorous enforcement, in-
tegrity and justice, and to a Civil Rights Division the Nation can
again be proud of.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Henderson follows:]
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Good Mormning. My name is Wade Henderson and I am the President and CEO of the
Leadership Conference on Civil Rights. The Leadership Conference is the nation’s premier civil
and human rights coalition, and has coordinated the national legislative campaigns on behalf of
every major ¢ivil rights law since 1957, including the work to pass the historic 1957 Civil Rights
Act which created the Civil Rights Division 50 years ago this tall. The Leadership Conference’s
almost 200 member organizations represent persons of color, women, children, organized labor,
individuals with disabilities, older Americans, major religious groups, gays and lesbians and civil
liberties and human rights groups. It’s a privilege to represent the civil rights community in
addressing the Committee today.

Revelations indicating that the U.S. Department of Justice may have fired eight U.S. U.S.
Attomeys to further a political agenda’ were surprising to many; to those of us who have been
watching the Civil Rights Division, they were not. Over the last six years, we have seen politics
trump substance and alter the prosecution of our nation’s ¢ivil rights laws in many parts of the
Division. We have seen career civil rights division employees — section chiefs, deputy chiefs,
and line lawyers - forced out of their jobs in order to drive political agendas.” We have seen

whole categories of cases not being brought, and the bar made wweachably high for bringing suit

! Lipton, Eric and David Johnston. "Gonzales’s Critics See Lasting, Improper Ties to White
House." The New York Times. 15 March 2007.
<http:/fwww.nytimes.con/2007/03/15/ wasbington/15justice. htmi>

Eggen, Dan and Johu Solomon. "Firings Had Genesis in White House: Ex-Counsel Miers First
Suggested Dismissing Prosecutors 2 Years Ago, Documents Show." The Washington Post. 13
March 2007: AOL.

Johnston, David. "Justice Dept. Names New Prosecutors, Forcing Some Out.” The New York
Times. 17 January 2007.

<http:/fwww . nytimes.com/2007/01/17/washington/1 Tjustice heml ?ex=1174536000& en=585b767
248eb6b75 & ei=5070>

2 Savage, Charlie. “Civil Rights Hiring Shifted in Bush Era: Conservative leanings stressed.”
Boston Globe. 23 July 2006.
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in other cases. We have seen some outright overruling of career prosecutors for political
reasonsf and also many cases being “slow walked,” to death.

Recently, the Leadership Conference released a report entitled “The Bush Administration
Takes Aim: Civil Rights Under Attack,” which catalogued many examples of the Bush
Administration undermining civil rights and labor enforcement. A copy of that report is
attached.

And the problem continues.

This year, to commemorate the 50" anniversary of the creation of the Civil Rights
Division, the Leadership Conference on Civil Rights Education Fund plans to issue a
comprehensive report on the work of the Division over the past ten years. This report is being
developed in conjunction with many of our member organizations, including the Lawyers’
Committee for Civil Rights Under Law, the NAACP Legal Defense and Educational Fund,
People for the American Way, Mexican American Legal Defense and Educational Fund, Asian
American Justice Center, NAACP, National Partnership for Women and Families, National Fair
Housing Alliance, American Association of Persons with Disabilities, National Disability Rights
Network, American Civil Liberties Union, Anti-Defamation League, National Council of La
Raza and many others. The following is a briet description of some of the report’s preliminary
findings.

In general, the concems that we have with the enforcement within the Civil Rights
Division fall into three broad categories: (1) a siguificant drop off in the number of cases

brought overall: (2) a shifting of priorities away from traditional enforcement areas, where the

® Eggen, Dan. "Criticism of Voting Law Was Overruled: Justice Dept. Backed Georgia Measure
Despite Fears of Discrimination.” The Washington Post. 17 November 2005: A0L; Eggen, Dan.
"Justice Staff Saw Texas Districting As Tllegal: Voting Rights Finding On Map Pushed by
DeLay Was Overruled.” The Washington Post. 2 December 2005: AOI.
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Division has long played a unigque and significant role, and (3) politicization of personnel
decisions and substantive decision-making within the Division.

Reduced Level of Enforcement

Over the last six years, the Civil Rights Division has brought fewer cases across the
board. In the area of employment, since January 20, 2001, the Bush Administration has filed just
35 Title VII cases, or an average of approximately six cases per year. This numnber includes five
cases in which the DOJ intervened in ongoing litigation and two cases initiated by the U.S.
Attorney’s Office for the Southern District of New York (using its own resources). By
comparison, the Clinton Administration filed 34 cases in its first two years in office. By the end
of its term in office, the Clinton Administration had filed 92 complaints of employment
discrimination or more than eleven cases per year.

Similar trends can be seen in the work of the Housing and Civil Enforcement Section.
Since 2001, the number of cases the Section has filed overall has fallen precipitously from 53 in
2001 to 31 in 2006. One major drop off in case handling has been with cases involving
allegations of race discrimination. Since 2001, the number of race cases the Section has filed has
fallen by 60 percent (from 20 to 8). There has also been a precipitous decline in the number of
testing cases filed in the past four years especially.

Shifting Priorities

On the issue of priorities, the Employment Litigation Section bas filed few cases on
behalf of African Americans in recent years. In fact, the Section has directed a portion of its
precious resources to “reverse discrimination” cases on behalf of white individuals. In other
cases, the Section abandoned well-established government positions. In two recent Supreme

Court cases, the Solicitor General refused to defend the longstanding legal positions of the Equal
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Employment Opportunity Comunission, opting instead for a more restrictive reading of Title VIL
In these cases, the Employment Section either failed to advocate for the EEOC’s position or was
ineffective in attempting to direct policy toward aggressive enforcement.

In 2003, DOJ announced that it would no longer file disparate impact cases involving
housing discrimination (HUD HUB Directors’ meeting Rhode Island 2003). DOJ’s decision was
a sharp break from DOJ’s decades-long, bipartisan policy to aggressively litigate these cases.

Disparate impact cases are crucial in the fight against housing discrimination. Many
rental, sales, insurance, and related policies are not discriminatory on their face, but have a
disparate impact on members of protected classes. Among those that are more subtly
discriminatory, some have a discriminatory intent and others have a discriminatory impact. Even
though there may not be any intent in the policy, it can have just as detrimental an effect on
individuals and families trying to find housing. Examples of disparate impact include: (1) a limit
on the number of persons per bedroom to one, which has a disparate impact against families with
children, and (2) a minimum loan or insurance amount, which has a disparate impact against
properties in minority neighborhoods. The federal government is often the only entity with the
capacity to investigate and litigate such fair housing complaints.

The Voting Section did not file any cases on behalf of African American voters during a
five-year period between 2001 and 2006 and no cases have been brought on behalf of Native
American voters for the entire administration. In addition, during the same five-year period, the
Department only filed one case alleging minority vote dilution in violation of Section 2 of the
Act. Section 2 vote dilution cases are particularly important because the end result — an election
system that enables minority voters to have an equal opportunity to elect its candidates of choice

— has a significant positive impact on minority voters.
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Recently, the Civil Rights Division has come under intense scrutiny from civil rights
organizations and community leaders regarding cases that have been filed that appear to extend
beyond the Division's historical mandate. Perhaps the most scrutinized of these cases was the
Voting Section's recent litigation on behalf of white voters in Noxubee, Mississippi. This case
recently went to trial and a decision is pending. However, the Division must deal with and
respond to growing distrust among minority communities who feel increasingly abandoned and
marginalized by the Division's litigation choices and priorities.

Furthermore, the Department has gone out of its way to take legal positions that have
restricted civil rights. For example, the Division filed an amicus curiae brief in a 2004 Michigan
case involving provisional ballots where the government argued that the Help America Vote Act
permitted states to reject provisional ballots solely on the basis that the voter did not cast the
ballot in the proper precinct.

In the employment context, the Division unsuccesstully sought to dismiss a case in the
middle of litigation, which would have permitted the employer to use a discriminatory and
invalid selection test.*

These filings, and many others, illustrate hostility toward the goals of effective civil
rights enforcement.

Politicization of the Division

In the Voting Section, several decisions appear to have been made in which political
considerations trumped the Civil Rights Division’s obligation to enforce the Voting Rights Act.
These decisions also suggest that the Division is no longer following its own guidance regarding
the manner for making Section 5 preclearance determinations. In 2002, the administration

intentionally delayed making a determination on a Mississippi Congressional plan drawn by a

* United States v. Buffalo Police Department, No. 73 CV-414 (WD.N.Y.).
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state appellate court so that a plan that favored Republicans drawn by federal judges would be
used instead.” Tn 2003, the political appointees disregarded a recommendation that a Texas
Congressional redistricting plan be objected to because it resulted in the retrogression of
minority voting slrcngrh.é That plan was later struck down, on other grounds, by the Supreme
Court.” Tn 2005, the administration precleared Georgia’s government-issued photo identification
law despite numerous comment letters outlining the impact that the law would have on minority
voters and over the recommendation of an objection from the majority of the staff who worked
on it.* The law was later found unconstitutional by a state and federal courts.”

Compounding all of these problems are the major changes in personnel across the
Division that have resulted in the loss of dedicated career staff, low morale, and a decrease in
productivity.

Changes in Administration have often brought changes in priorities within the Division,
but these changes have never before challenged the core functions of the Division. And never
before has there been such a concerted effort to structurally change the Division by focusing on
personnel changes at every level.

The Division’s record on every score has undermined effective enforcement of our

® Rosenbaum, David E. "Justice Dept. Accused of Politics in Redistricting.” The New York
Times. 31 May 2002: A14.

¢ Eggen, Dan. "Justice Staff Saw Texas Districting As Tllegal: Voting Rights Finding On Map
Pushed by DeLay Was Overruled.” The Washington Post. 2 December 2005: A0,

Section 5 Recommendation Memorandum, December 12, 2003 re: House Bill 3 (Congressional
Redistricting Plan Enacted by the Texas Legislature) (2003-3885) and House Bill 1 (Extension
of congressional candidates filing period, moving primary election date, procedures for
canvassing, late counting of ballots) (2003-3917). http:/www. washingtonpost.com/wp-

R League of United Latin American Citizens v. Perry, 547 U.S. (2006)
# Section 5 Recommendation Memorandum, August 25, 2005 re: Act No. 53 (H.B. 244) (2005).
hitpy/fwww. washing tonpost.comywp-srvipolitics/documentsidojradocs] 11.pdf last viewed

March 20, 2007.
° Common Cause of Georgia v. Billups, No. 4:05-CV-0201-HLM (N.D. Ga. Oct. 18, 2005)



148

Leadership Conference on Civil Rights

Page 8

nation’s ¢ivil rights laws, but it is the personnel changes to career staff that are, in many ways,
‘most disturbing. For it is the staff that builds trust with communities, develops the cases, and
negotiates effective remedies. Career staff has always been the soul of the Division, and it is
under attack.

The Blueprint for this attack appeared in an article in National Review in 2002. The
article, “Fort Liberalism: Can Justice’s civil rights division be Bushified,” 1o argued that
previous Republican administrations were not successful in stopping the civil rights division
from engaging in aggressive civil rights enforcement because of the “entrenched” career staft.
The article proposed that “the administration should permanently replace those [section chiefs] it
believes it can't trust,” and further, that “Republican political appointees should seize control of
the hiring process,” rather than leave it to career ¢ivil servants — a radical change in policy. It
seems that those running the Division got the message.

To date, four career section chiefs have been forced out of their jobs, along with two
deputy chiefs, including the long serving veteran who was responsible for overseeing
enforcement of section 5 of the Voting Rights Act.

And, according to a July 2006 article in the Boston Globe, “‘|h]ires with traditional civil
rights backgrounds — either civil rights litigators or members of civil rights groups — have
plunged. Only 19 of the 45 lawyers [42 percent] hired since 2003 in [the employment, appellate,
and voting] sections were experienced in civil rights law and of those, nine gained their
experience either by defending employers against discrimination lawsuits or by fighting against
race-conscious policies.” By contrast, “in the two years before the change, 77 percent of those

who were hired had civil rights backgrounds.” And “[m]eanwhile, conservative credentials [of

19 Miller, John J. "Fort Liberalism: Can Justice's civil rights division be Bushitied?" National
Review. 6 May 2002.
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those hired] have risen sharply. Since 2003, the three sections have hired 11 lawyers who said
they were members of the conservative Federalist Society. Seven hires in the three sections are
listed as members of the Republican National Lawyers Association, including two who
volunteered for Bush-Cheney campaigns.”

The reporter noted that current and former Division staffers “echoed to varying degrees”
that this pattern was what they observed.

The amount of expertise in civil rights enforcement that has been driven out of the
Division will be difficult to recapture.

Fifty years ago, the attempt to integrate Little Rock High School demonstrated the need
for the federal government to finally say “enough.” Enough of allowing the states to defy the
U.S. Constitution and the courts. Enough of Congress and the Executive Branch sitting idly by
while millions of Americans were denied their hasic rights of citizenship. The 1957 Act and the
creation of the Civil Rights Division were first steps in responding to a growing need.

For years, we in the civil rights community have looked to the Department of Justice as a
leader in the fight for civil rights. In the 1960s and 1970s, it was the Civil Rights Division that
played a significant role in desegregating schools in the old South. In the 1970s and 1980s, it
was the Civil Rights Division that required police and fire departments across the country to
open their ranks to racial and ethnic minorities and women. It was the Civil Rights Division that
forced counties to give up election systems that locked out minority voters. And it was the civil
rights division that prosecuted hate crimes when no local authority had the will.

Members of the Committee, today you begin a process that is long overdue. A process
that will help us to understand the extent of the damage that has been done to the Civil Rights

Division, and — hopefully — a roadmap for our way back to vigorous enforcement, integrity, and
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justice. And a Civil Rights Division the nation can again be proud of.

Thank you.



151

Leadership Conference on Civil Rights
Page 11

The Record of the Employment Litigation Section
under the Bush Administration

Since ity creation fifty years ago, the Employment Litigation Section of the Department
of Justice’s Civil Rights Division has been at the forefront in protecting our citizens against
illegal employment discrimination. For decades and through various administrations, the
Employment Section was viewed as an aggressive and effective enforcer of Title VII. Under the
current Administration, vigorous enforcement of equal employment opportunity laws has
suffered. The Department of Justice has strayed from its historic mission and traditions. As
such, careful oversight of its work is particularly critical at this thne.

The Employment Litigation Section of the Civil Rights Division is tasked with an
important role. The Section is responsible for aggressively enforcing the provisions of Title VIT
of the Civil Rights Act of 1964 against state and local government cmployt:rs.11 Title VIL
prohibits discrimination in employment based upon race, sex, religion and national origin. The
enforcement authority of the Employment Section derives from sections 706 and 707 of Title
VIL™ Section 706 of Title VII authorizes the Attorney General to file a suit against a state or
local government employer based upon an individual charge of discrimination that has been
referred to the Department of Justice by the BEOC. Section 707 authorizes the Attorney General
to bring suit against a state or local government employer where there is reason to believe that a
“pattern or practic¢” of employment discrimination exists. These are cases that seek broad
systemic reform of a selection practice that adversely impacts upon the job opportunities for a
protected group.

The importance of the Departiment of Justice to the effective enforcement of Title VIT
cannot be overstated. Tt is the organization with the prestige, expertise, and financial and
personnel resources to challenge discriminatory employment practices of state and local
government employers. As a general rule, private attomeys and public interest organizations
lack the financial and persounel resources to act as private “Attorneys General” in the Title VIL
enforcement scheme.

Unfortunately, since assuming office, the Bush Administration has cut hack radically on
its enforcement efforts. It has not filed Title VII lawsuits in substantial numbers and it appears to
have abandoned serious Title VIT enforcement on behalt of African-Americans. Tt is vital that
the Department of Justice become more vigorous and out-spoken in the effort to address
employment discrimination.

DOIJ has failed to vigorously enforce the equal employment opportunity laws uuder this
Administration.

A review of enforcement activity since 2001 reveals that the Employment Section has

1142 U.S.C. § 2000e et seq.
242 U.S.C. §§ 2000e-5 & 6.
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failed to fulfill its mission under this Administration.” The number of Title VII lawsuits filed by
the Section is down considerably from prior Administrations — both Republican and Democrat.

Since January 20, 2001, the Bush Administration filed just 35 Title VI cases, or an
average of approximately six cases per year. This number includes five cases in which the DOJ
intervened in ongoing litigation and two cases initiated by the U.S. Attorney’s Office for the
Southern District of New York (using its own resources). By comparison, the Clinton
Administration filed 34 cases in its first two years in office. By the end of its term in office, the
Clinton Administration had filed 92 complaints of employment discrimination or more than
eleven cases per year. Standing alone, the lack of Title VII enforcement by the Employment
Section is grave cause for concern.

Furthermore, the mix of cases filed also has changed. The Section has filed few cases on
behalf of African Americans. In fact, the Section has directed a portion of its precious resources
to “reverse discrimination” cases on behalf of white individuals. In other cases, the Section
abandoned well-established government positions. In two recent Supreme Court cases, the
Solicitor General refused to defend the longstanding legal positions of the Equal Employment
Opportunity Comunission, opting instead for a more restrictive reading of Title VIL.  In these
cases, the Employment Section either failed to advocate for the EEOC’s position or was
ineffective in attempting to direct policy toward aggressive enforcement. Compounding these
problems are major changes in personnel that have resulted in the loss of dedicated career staff,
low morale, and a decrease in productivity. Each of the concerns is addressed in more detail
below.

DOIJ has failed to enforce Title VII vigorously to address discrimination against
individuals.

DOT has the authority to bring suit on behalf of individual plaintiffs under section 706 of
Title VIL.  Individuals who believe they are the victims of employment discrimination may file a
charge of discrimination with the Equal Employment Opportunity Commission. If the charge of
discrimination is against a state or local government employer, the EEOC may refer the charge to
the DOJ following a determination that the charge has merit and efforts to resolve the matter
voluntarily have failed.

DO receives more than 500 of these referrals from the EEOC each year. Even though
cases bronght pursuant to section 706 referrals do not affect large numbers of employees or may
not establish new law, they are nevertheless important enforcement vehicles. Among othets,
these cases often address unique issues of intentional or purposeful discrimination or address
issues that members of the private bar might not be qualified or able to handle. In smaller
communities, members of the private bar might not be willing to represent an individual in a suit
against the local govermment for fear of retaliation.

Since the year 2000, the EEOC referred over 3,000 individual charges of discrimination
to the Employment Section, but the Section has filed just 25 individual cases since 2001. Thus,

2 Information about the Bmployment Litigation Section’s complaints, court approved consent decrees and
Judgments, and out-of-court settlements can be found at http:/iwww.nadoj i hitent
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the Emmployment Section filed suit in less than one percent of the individual cases referred by
the EEOC. By contrast, the Employment Section filed 73 individual cases during the previous
Administration. At this rate, the Bush Administration will have filed less than half the number
of individual Title VIT cases that were filed during the previous Administration.

DOJ also has failed to vigorously enforce Title VII to address systemic discrimination in
pattern or practice cases.

Pattern or practice Title VII cases are the most important and significant cases because
they have greatest impact. Not only do pattern or practice cases affect a large number of
employees, they often break new legal ground. These pattemn or practice cases can eliminate
employment and selection practices that have the purpose or effect of discriminating on the basis
of race, sex, religion, and national origin. Pattern or practice suits are critically important
vehicles for meaningful and far reaching reform of employment practices that unjustifiably limit
employment opportunities for minorities and women -- and the DOJ is uniquely equipped to
bring them. Pattern or practice suits are expensive and require substantial expertise. Few private
parties or organizations have the expertise or resources to bring these suits. Thus, there is
nobody to fill the void if the DOJ fails to bring such suits. Unfortunately, the number of pattern
or practice cases filed during this Administration reveals that DOJ is not actively enforcing equal
employment opportunity laws.

The number of pattern or practice cases is a strong indicator to the employer conumunity
as to whether the DOJ is actively enforcing Title VII. Unlike section 706 Title VII cases, section
707 pattern or practice cases are not dependent upon the referral of a charge of employment
discrimination from the EEOC. Under section 707, the Attorney General has “self-starting™
authority to initiate pattern or practice discrimination investigations and cases agaiust public
employers. Over the past six years, the Employment Section has filed just 10 pattern or practice
cases. By comparison, in just the first two years of the Clinton Administration, the Employment
Section filed 13 pattern or practice cases. A closer look behind these statistics reveals further
evidence of DOJ’s disturbing departure from vigorous enforcement of Title VI

DOJ has filed few cases on behalf of African-Americans.

Traditionally, combating racial discrimination has been a core mission of the
Employment Section. The Civil Rights Division was formed to eradicate race discrimination
against African-Americans and, for most of its first fifteen years, it devoted all its resources to
this goal. Over the years, the mission of the Division expanded as new civil rights laws were
passed and new areas of civil rights enforcement were pursued by a variety of groups and
organizations. But historically, combating discrimination against African-Americans has
remained a central priority of the Division through both Republican and Democratic
administrations. However, it is clear from the record of this Administration that race
discrimination against African-Americans is a very low enforcement priority.

Of the 25 individual employment discrimination cases filed by this Administration, only
six cases involved allegations of race discrimination. Under the Clinton Administration, the
Employment Section filed twelve individual race discrimination cases.



154

Leadership Conference on Civil Rights
Page 14

The Bush Administration has also filed few pattern or practice cases on behalf of African
Americans. Over the past six years, the Employment Section has filed just six pattern or practice
cases alleging race discrimination. By comparison, the previous Administration filed eight
pattern or practice cases alleging race discrimination in its first two years. Two of the systemic
race discrimination cases filed during this Administration actually allege discrimination against
whites." Another case alleges discrimination against Native Americans'” and another case was
initially filed by the U.S. Attomey’s Oftice for the Southem District of New York.'® Thus, the
ELS can lay claim to filing two pattem or practice cases in six years that allege race
discrimination against African-Americans. ' Furthermore, these two cases were not filed until
2006, more than five years into the Bush Administration. 8

These statistics demonstrate that the current Administration has devoted fewer resources
to addressing employment discrimination against African Americans. At the same time, the
Administration has devoted increased resources to “‘reverse discrimination” cases.

DOJ has devoted significant resources to “reverse discrimination” cases alleging
discrimination against whites.

Instead of devoting its resources to address discrimination against racial minorities, the
Administration has directed significant resources to bring a number of “reverse discrimination”
cases on behalf of white individuals.

In July 2005, the Employment Section filed a reverse discrimination suit on behalf of
white males.' Ignoring decades of institutional discrimination against minorities by the City of
Pontiac, the Employment Section alleged that a 1984 Collective Bargaining Agreement
“creat|ed| and maintain[ed| a dual system for hire and promotion ...which constitute|d] a pattern
or practice of [discriminating against non-minortities and men]” in violation of Title VII.

In February 2006, the Employment Section filed another reverse discrimination case. In
this case, the Bmployment Section attacked minority and women graduate fellowship programs
at Southem [linois Univt:rsity.ZO DOIJ alleged that the fellowship program discriminated against
whites and men. The fellowships at issue were aimed at increasing the minority enrollment in
graduate programs at Southern Illinois University, where Blacks and Hispanics constituted less
than 8% of the University’s 5,500 graduate students. These fellowships had assisted 129
students with a combined anmual budget of $200,000 which was a drop in the bucket compared
to the approximate $12 million dollars in fellowship assistance flowing to the predominantly
white graduate fellows. As a result of the suit, the university abandoned its fellowship program

™ United State.
United States

v. Board of Trustees of Southern Minois University. CA 06-4037 (S.D. TIL filed Feb. 8, 2006);
Pontiac, Michigan Fire Departiment, No. 2:05-CV-72913 (E.D. Mich. filed Jul. 27, 2005).

of Gallup, NM, CTV 04-1108 (D.N.M. liled Sept. 29, 2004).

ity aof New Vork and New York City Tousing Authority. 1:02-cv-044699-DC-MHD (SD.NY.
filed June 19, 2002)

T United States v. Virginia Beach Police Dept., (ED. Va. filed Feb. 7, 2006); United Siates v. Chesapeake City,
(E.D. Va. filed Iuly 24, 2006).

¥ United States v. Virginia Beach Police Departiment, 06cv189 (E.D. Va. filed Feb. 7, 2006).

9 United States v. City of Pontiac, Michigan, No. 2:05-CV-72913 (E.D. Mich. filed July 26, 2005).

* United States v. Southern Iinois University, CA 06-4037 (S.D. TIL filed Feb. 8, 2006).
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for minorities and women.

‘While all citizens are enfitled to the protections of our civil rights laws, African
Americans have historically been and remain the primary victims of race discrimination on the
job. For that reason, the Departient has always placed high priority on fighting race-based
discrimination against African Americans. In redirecting precious resources to these “reverse
discrimination” cases, this Administration has signaled a shift away from fulfilling its core
mission.

In recent Supreme Court cases, DOJ has endorsed restrictive interpretations of Title VII.

In two recent Supreme Court cases, the Bush Administration endorsed restrictive
interpretations of Title VII's anti-discrimination and anti-retaliation protections. In both of these
cases, the Solicitor General expressly rejected EEOC’s well-established position. In these cases,
the Employment Litigation Section either agreed with the Solicitor General’s restrictive
interpretations, or the Employment Section was ineffective in urging the Solicitor General to
aggressively enforce the protections of Title VII. Regardless, the Administration should be
vigorously enforcing Title VII, rather than seeking to limit the scope of its protections.

In an amicus curiae brief filed in Burlington Northern and Santa Fe Railway Co. v.
White,? the Solicitor General advocated unsuccesstully for a narrow interpretation of Title VIU's
anti-retaliation provision.22 The Solicitor General refused to advocate the EEOC’s well-
established guidance that established broad protection for employees. Instead, the Solicitor
General joined with the employer, arguing that the anti-retaliation provision only prohibits
retaliation that affects the terms and conditions of employment, but not retaliation that takes
place outside of the workplace. Ultimately, in a unanimous decision (with Justice Alito
concurring in the judgment), the Supreme Court expressly rejected DOJ’s watered-down position
and endorsed the longstanding EEOC standard. Even conservative Justice Scalia stated that the
EEOC standard deserved deference. The Court held that the Solicitor General’s narrow
interpretation was inconsistent with the language of Title VIT and inconsistent with the primary
objective of the anti-retaliation provision: to provide broad protection to employees who seek to
enforce the protections of Title VIL

More recently, in the pending Supreme Court case of Ledbetter v. Goodyear,” the
Solicitor General again failed to advocate for longstanding EEOC regulations, and the civil rights
community again was forced to make those arguments in its place. Ledbefter presents a statute
of limitations question in the pay discrimination context. Specifically, the question is whether
a Title VII plaintiff may recover when disparate pay is received during the statutory limitations
period, but is the result of intentional discriminatory decisions made outside the linitations
period. The Solicitor General again sided with the employer, arguing that the employee cannot
tecover if the disparate pay is the result of a decision outside of the 180 day limitations period.

In support of the Title VII plaintift employee, the civil rights community advocated for deference
to the EEOC’s well-established position that every paycheck that compensates an employee less

126 S. Ct. 2405 (2006).
42U.8.C. § 2000e-3(a).
421 F.3d 1169 (11% Cir. 2005), cert. granted, 126 S. Ct. 2965 (2006).
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than a similarly-situated employee because of sex constitutes a new violation of Title VII. The
Supreme Court has yet to issue its opinion in Ledberter.

DOJ has abandoned established positions in ongoing cases.

DOJ also has abandoned long-standing positions in ongoing litigation and settled on
appeal for a fraction of the amount awarded in an administrative hearing.

In one such case, the Employment Section unsuccessfully sought to dismiss a case in the
middle of litigation, which would have permitted the employer to use a discriminatory and
invalid selection test. The Employment Section first sued the City of Buffalo’s police
department in 1974, alleging that it had engaged in a pattern and practice of employment
discrimination against African Americans, Hispanics, and women, in violation of Title VII and
the Fourteenth Amendment.™ After prevailing on the merits, a Final Decree and Order was
entered in 1979, which ordered, among other things, interim hiring goals for minorities in the
police department. In over two decades, the City never fully complied with the terms of this
court-ordered settlement. Yet in 2002, the Employment Section dramatically reversed its
position by offering to disiuiss the case, arguing that the relief being provided minorities under
the agreement constituted unconstitutional race-conscious relief, despite the fact that the
selection procedure in place at the time had not been validated as required by Title VII. The
Employment Section proposed that the City be peruitted to use a discriminatory and invalid
selection examination despite the fact that the City had failed for 24 years to comply with a court
order to create a fair and non-discriminatory test. DOJ’s arguments were expressly rejected by
the court.

In a sex discrimination case against a textile manufacturer, the Employment Section
settled on appeal for a tion of the amount that had been awarded to victims of discrimination
in the decision below.” The case originated when the Department of Labor’s Office of Federal
Contract Compliance Programs began an investigation of Greenwood Mills, a federal contractor,
pursuant to its authority under Executive Order 11246. The investigation revealed that
Greenwood Mills had hired just one woman and thirty men for entry-level jobs in its textile
plant, despite the fact that significant numbers of women had applied. In 2002, the
Administrative Review Board of the Department of Labor issued a decision granting nearly
$400,000 in back pay and interest to be divided among the female applicants who had been
tejected for these entry level jobs. When Greenwood Mills appealed this decision, the
Employment Section settled the case for $56,000, rather than defend the judgment issued by the
Department of Labor.

These cases provide further examples of the ways in which DOJ has abandoned its role as
a vigorous enforcer of Title VII.

Lf Uhnited States v. Buffalo Police Deparument, No. 73 CV-414 (WD.N.Y.).
B Greenwood Mills v. Chao, C.A. No. 8:95-40004-20 (D.S.C.).
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DOJ has reassigned dedicated career lawyers, morale has plummeted, productivity has
lowered, and civil rights enforcement has suffered.

During the Bush Administration, the Employment Section has lost significant numbers of
dedicated career lawyers. Under the new leadership, morale among career attorneys has
plummeted, productivity has lowered, and civil rights enforcement has slowed. The political
nature of this deterioration has been the subject of numerous articles,”® There has always been
normal turnover in career staff in the Civil Rights Division, but it has never reached such
extreme levels and never has it been so closely related to the manner in which political
appointees have administered the Division. Tt has stripped the division of career staff at a level
not experienced before.

In the past, it was rare for political appointees to remove and replace career section chiefs
for reasons not related to their job performance, and political appointees never removed deputy
section chiefs. However, shortly after the new Administration took office, longtime career
supervisors who were considered to have views that differed from those of the political
appointees were teassigned or stripped of major responsibilities. The Employment Section chief
and one of four deputy chiefs were involuntarily transferred in April 2002. Shortly after that, a
special counsel was involuntarily transferred. Since then, two other deputy chiefs left the section
or retired. Overall, since 2002, the section chief and three of the four deputy chiefs have been
involuntarily reassigned or left the section.

This type of administration has had an extremely negative impact on the morale of career
staff. The best indicator of this impact is in the unprecedented turnover of career personnel.
Twenty-one of the 32 attorneys in the Section -- over 65% -- have either left the Division or
transferred to other sections. Additionally, loss of professional paralegals and civil rights
analysts had been significant. Twelve professionals have left the Employment Section, many
with over 20 years of experience. These employees were instrumental in building and
maintaining an aggressive Title VII enforcement unit.

The Employment Section became top heavy with management, which is likely to be part
of the reason its productivity is way down. The Employment Section has a staff of
approximately 60, of which seven are managers, 25 are line attorneys, twelve are paralegals, one
is a trained statistician, and the remaining staff provides administrative support. Until 2001, the
Section’s management team consisted of a section chief and three and occasionally four deputy
section chiefs. Today, there is one section chief and six deputy section chiefs. This means that
there is approximately one supetvisor for every three high-level line attorneys. The inexplicable
increase in the Employment Section management team means that there are fewer attorneys
available to tend to the Section’s Title VII enforcement respousibilities.

Compounding the impact of the extraordinary loss of career staft in recent years has been
a major change in the Division’s hiring practices. The new hiring procedures virtually
eliminated career staff input from the hiring of career attorneys. This has led to the perception
and reality of new staff attorneys having little if any experience in or commitment to the
enforcement of civil rights laws and, more seriously, injecting political factors into the hiring of

* See http://www.washingtonpost.com, 11/17/05., “Legal Affairs.” September/October 2005.
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career attorneys. The overall damage caused by losing a large body of the comumitted career staff
and replacing it with persons with little or no interest or experience in civil rights enforcement
has been severe and will be difficult to overcome.

Since 1954, the primary source of attorneys in all divisions in the Departinent has been
the attorney general’s honors program. This program was instituted by then Attorney General
Herbert Brownell in order to end perceived personnel practices “marked by allegations of
cronyism, favoritism and graft.” Since its adoption, the honors program has been consistently
successful in drawing the top law school graduates to the Department.

Until 2002, career attorneys in the Civil Rights Division played a central role in the
process followed in hiring attomeys through the honors program. Each year career line attormeys
from each section were appointed to an honors hiring committee which was responsible for
traveling to law schools to interview law students who had applied for the program. Because of
the tremendous uumber of applications for the honors programn, committee members generally
would limit their interviews to applicants who had listed the Civil Rights Division as their first
choice when applying. The Civil Rights Division had earned a reputation as the most difficult of
the Department’s divisions to enter through the honors program because only a few positions
were open each year and so many highly qualified law students desired to work in civil rights.

After interviewing was completed, the hiring committee would meet and recommend to
the political appointees those whom they considered the most qualified. Law school
performance was undoubtedly a central factor, but a demonstrated interest and/or experience in
civil rights enforcement and a commitment to the work of the Division were also key qualities
that interviewers sought in candidates selected to join the career statf of the Division. Political
appointees rarely rejected these recommendations.

Hiring of experienced attorneys followed a similar process. Individual sections with
attorney vacancies would review applications and select those to be interviewed. They would
conduct initial interviews and the section chief would then recommend hires to Division
leadership. Like recomumendations for honors hites, these recommendations were almost always
accepted by political appointees.

These procedures have been very successful over the years in maintaining an attorney
staff that was of the highest quality — in Republican as well as Democratic administrations. A
former Deputy Assistant Attoruey General in the Reagan Administration, who was interviewed
for a recent Boston Globe article about Division hiring practices, said that the system of hiring
through committees of career professionals worked well. The article quoted him as saying:
“There was obviously oversight from the front office, but I don’t remember a time when an
individual went through that process and was not accepted. [ just don’t think there was any
quarrel with the quality of individuals who were being hired. And we certainly weren't placing
any kind o;litmus test on . . . the individuals who were ultimately determined to be best
qualified.”

¥ Charlie Savage, Civil Rights Hiring Shifted in Bush Fra; Conservative Leanings Stressed, BOSTON GLORBE, July
23,2006, at Al.
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But, in 2002, these longstanding hiring procedures were abandoned, not only in the Civil
Rights Division but throughout the Department. The honors hiring committee in the Division
was disbanded and all interviewing and hiring decisions were made directly by political
appointees with no input from career staft or management. As for non-honors hires, the political
appointees similarly took a much more active roll in selecting those persons who received
interviews, and almost always participated in the interviewing process.

Not surprisingly, these new hiring procedures have resulted in the resurfacing of the
perception of favoritism, cronyism, and political influence that the honors program had been
designed to eliminate in 1954. Indeed, information that has come to light recently indicates that
in many instances, this is more than perception. In July 20006, a reporter for the Boston Globe
obtained pursuant to the Freedom of Information Act the resumes and other hiring data of
successful applicants to the voting, employment, and appellate sections from 2001-2006. His
analysis of this data indicated that:

e “Hires with traditional civil rights backgrounds — either civil rights litigators or
members of ¢ivil rights groups — have plunged. Ounly 19 of the 45 [42 percent]
lawyers hired since 2003 in those [the employment, appellate, and voting] sections
were experienced in civil rights law, and of those, nine gained their experience either
by defending employers against discrimination lawsuits or by fighting against race-
conscious policies.” By contrast, “in the two years before the change, 77 percent of
those who were hired had civil rights hackgrounds.”

e “Meanwhile, conservative credentials |of those hired| have risen sharply. Since 2003,
the three sections have hired 11 lawyers who said they were members of the
conservative Federalist Society. Seven hires in the three sections are listed as
members of the Republican National Lawyers Association, including two who
volunteered for Bush-Cheney campaigns.”

The reporter noted that current and former Division staffers “echoed to varying degrees”
that this pattern was what they observed. For example, a former deputy chief in the Division
who now teaches at the American University Law School testified at an American Constitution
Society panel on December 14, 2005 that several of his students who had no interest in ¢ivil
rights and who had apptlied to the Department with hopes of doing other kinds of work were
often referred to the Civil Rights Division. He said every one of these persons was a member of
the Federalist Society.

Tn addition to these personnel changes, the decision making process has changed.
Political appointees in the Division have closed themselves off from career staff. Regular
meetings of all of the career section chiefs together with the political leadership were
discontinued from the outset of this Administration. Such meetings had always been an
important means of communication in an increasingly large Division that was physically
separated in several different buildings. This lack of cooperation between political appointees
and career statt has caused vigorous enforcement of the law to suffer. One former Civil Rights
Division attorney described the importance of including career attorneys in the decision making
process:



160

Leadership Conference on Civil Rights
Page 20

[S]eparation of powers was designed to enable both civil service attomeys and
political appointees to influence policy. This design, as well as wise policy,
requires cooperation between the two groups to achieve the proper balance
between carrying out administration policy and carrying out core law enforcement
duties. Where one group shuts itself out from influence by the other, the
department’s effectiveness suffers.”

During the Bush Administration, there has been a conscious effort to attack and change
career staff. This has resulted in a major loss of career personnel with many years of experience
in civil rights enforcement and in the valuable institutional memory that had always been
maintained in the Division until now — in both Republican and Democratic administrations.
Replacement of this staff through a new hiring process has resulted in the perception and reality
of politicization of the Division. The overall impact has been a loss of public confidence in fair
and even-handed enforcement of civil rights laws by the Department of Justice.

2 Brian K. Landsberg, “Role of Civil Servants and Appointees,” Enforcing Civil Rights: Race
Discrimination and the Department of Justice (University Press of Kansas 1997) at 156.
Landsberg was a career attorney in the Civil Rights Division from 1964-86 during which he was
chief of the Education Section for tive years and then chief of the Appellate Section for twelve
years. He now is professor of law at McGeorge Law School.
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The Employment Litigation Section by the Numbers

Total Title VII cases:

e The Employment Section has filed 35 Title VII cases filed over 6 years, or 6 cases per year
on average.

* This is about half the rate of the previous Administration, which filed a total of 92 Title VIT
cases, an average of more than 11 cases per year.

Individual Title VII cases:

e Over the past six years, the EEOC has referred over 3,000 individual charges of
discrimination to the Employment Litigation Section.

e The Section has fited just 25 individual cases since 2001, or an average of about 4 cases per
year.

e This is about half the rate of the previous Administration, which filed a total of 73 individual
cases, an average of about 9 cases per year.

Pattern or practice Title VII cases:

e Over the past six years, the Employment Section has filed just 10 pattern or practice cases.

* By comparison, the previous Administration filed 13 pattern or practice cases in the first two
years alone.

Race discrimination cases:

*  Only 6 of the 25 individual Title V11 cases involve allegations of race discrimination; by
contrast, the previous Administration filed 12 individual race discrimination cases.

e The Employment Section has filed 6 pattern or practice race discrimination cases since 2001;
by contrast, the previous Administration filed 8 pattern or practice race discrimination cases
in its first two years.

e The Employment Section can lay claim to filing just 2 pattern or practice cases that allege
race discrimination against African Americans.

e The Employment Section has filed 2 “reverse discrimination” pattern or practice cases
alleging discrimination against white males.

Sex discrimination cases:
¢ The Employment Section has filed just 1 pattem or practice sex discrimination case on behalf
of women.

Staff reassignment and attrition:

e Under this Administration, the section chief and 3 of the 4 deputy chiefs have been
involuntarily reassigned or left the section.

e 21 of the 32 attorneys in the Section have left the Civil Rights Division or transferred to other
sections.
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The Record of the Housing and Civil Enforcement Section
under the Bush Administration”

The Housing and Civil Enforcement Section enforces: the Fair Housing Act, which
prohibits discrimination in housing; the Equal Credit Opportunity Act, which prohibits
discrimination in credit; Title 11 of the Civil Rights Act of 1964, which prohibits discrimination
in certain places of public accommodation, such as hotels, restaurants, nightclubs and theaters;
the Religious Land Use and Institutionalized Persons Act, which prohibits local governments
from adopting or enforcing land use regulations that discriminate against religious assemblies
and institutions or which unjustifiably burden religious exercise; and the Service-members Civil
Reliet Act, which provides for the temporary suspension of judicial and administrative
proceedings and civil protections in areas such as housing, credit and taxes for military personnel
while they are on active duty. i

The Department has the capacity as a federal government agency to subpoena
where private groups do not and to launch large investigations. The public depends on
the department to step in where individuals and private organization do not have the
ability to do so.

Although the Housing and Civil Enforcement Section covers an array of laws, its primary
focus is housing. Out of the 297 cases on the Section’s website (i.e. cases resolved between
1993 and 2007), 275 were housing-related cases.

How the Housing and Civil Enforcement Section Gets Cases
According to the DOJ’s website:

Under the Fair Housing Act, the Department of Justice may start a lawsuit where it has
reason to believe that a person or entity is engaged in a "pattem or practice” of
discrimination or where a denial of rights to a group of persons raises an issue of general
public importance. Through these lawsuits, the Department can obtain money damages,
both actual and punitive damages, for those individuals hanned by a defendant's
discriminatory actions as well as preventing any further discriminatory conduct. The
defendant may also be required to pay money penalties to the United States.

The Department of Housing and Urban Development (HUD) investigates individual
cases of discrimination in housing. Tf HUD determines that reasonable cause exists to
believe that a discriminatory housing practice has occurred, then either the complainant
or the respondent may elect to have the case heard in federal court. In those instances,
the Department of Justice will bring the case on behalf of the individual complainant.

In addition, where force or a threat of force is used to deny or interfere with tair housing
rights, the Department of Justice may begin criminal proceedings. Finally, in cases

¥ The LCCR Housing Task force is chaired by the National Fair Housing Alliance and the NAACP Legal Defense
and Educational Fund
3 http:/rwww.usdoj. gov/crt/housing/housing_main.htm
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involving discrimination in home mortgage loans or home improvement loans, the
Department may file suit under both the Fair Housing Act aud the Equal Credit
Opportunity Act”!

Issues of Concern
Decreasing Number of Cases and Changes in Priorities
In the past four years, the number of cases the Section has tiled overall has precipitously

decreased (by 29%).
TOTAL CASES FILED

[FY99 [FY00 [FY01 [FY02 [FY03 [FY04 [FY05 |[FY06 |
[ 48 [ 45 |53 [ 49 [29 [ 38 42 |31 |

One major drop off in case handling has been with race cases. In the past four
years, the number of race cases the Section has filed has fallen drastically (by 43%).

RACE CASES FILED

[FY99 [FY00 [FY0l [FY02 [FY03 [FY04 [FY0S |[FY06 |
[16 [21 [20 [19 [7 |8 [10 [8 |

By contrast, disability cases have retained their numbers, even though the overall number
of cases filed by DOJ has decreased by 29%, as mentioned above. (The number of cases filed in
the first four years [FY99 — FY02] is 73 cases, compared to the second four years [FY03 —
FYO06], which is 74 cases.)

[FY99 [FY00 [FYOL [FY02 [FY03 [FY04 |[FY05S [FY06 |
16 (12 [24 [21 |16 [23 [21 14 |

Low Number of Testing Cases

In 1992, the Section began its own testing program. As of 2005, 1,000 employees from
various Department components nationwide have been trained as testers.

There has been a precipitous decline in the number of testing cases filed in the past 4
years especially. Only 31 cases involving testing have been filed in the past eight years (FY99 —
FY06). Of particular note, only 7 of those cases were brought in the last four years.

3 ytep:/fwww.usdoj. govicrthousing/faq htmdenforce
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TESTING CASES FILED

[FY99 [FY00 [FY0O1 [FY02 |[FY03 [FY04 [FY05 |[FY06 |
[10 [s [s [4 [2 [1 [1 [3 |

Low Number of Lending Cases

Only five fair lending cases have been filed in the past four years. This is in spite of the fact
that numerous studies have shown the link between predatory and subprime lending and race.
Here are three such studies, just to name a few:

Bosian, Debbie; Ersnst, Keith; Li, Wei. “Unfair Lending: The Effect of Race and
Ethnicity on the Price of Subprime Mortgages,” Center for Responsible Lending. May
31, 2006.

Wyly, Atia, Foxeroft, Hammel, Phillips-Watts, “American Home: Predatory Mortgage
Capital and Neighborhood Spaces of Race and Class Exploitation in the United States”,
Geografiska Annales 88B, 2006.

Turner, Margaret Austin, et al., All Other Things Being Equal: A Paired Testing Study of
Mortgage Lending Institutions, The Urban Institute, April 2002.

‘With the ballooning sub-prime market over the years, one would have expected to see an
increase in these cases by DOJ.

Loss of Qualified Staff

As with many other sections of the Department, qualified staff have left and/or been
pushed out by this administration. Many of these staff people would be available to speak to
committee staff and many may be able to testify.

With the loss of qualified staff there is a loss of instittional memory, a loss of
individuals familiar with the Fair Housing Act and other laws covered by the section.

Refusal to Take Disparate Impact Cases

In 2003, DOJ announced that it would no longer file disparate impact cases involving
housing discrimination (HUD HUB Directors’ meeting Rhode Island 2003). DOJ’s decision was
a sharp break from DOJ’s decades-long, bipartisan policy to aggressively litigate these cases.

Disparate impact cases are crucial in the fight against housing discrimination. Many
rental, sales, insurance, and related policies are not discriminatory on their face, but have a
disparate impact on members of protected classes. Among those that are more subtly
discriminatory, some have a discriminatory infent and others have a discriminatory impact. Even
though there may not be any intent in the policy, it can have just as detrimental an effect on
individuals and families trying to find housing. Examples of disparate impact include (1) a limit
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on the number of persons per bedroom to one has a disparate impact against families with
¢hildren and (2) a minimumn loan or insurance amount has a disparate impact against properties
in minority neighborhoods. The federal government is often the only entity with the capacity to
investigate and litigate such fair housing complaints.

Refusal to Take HUD Election Cases

In addition, as mentioned on DOJ’s own website (as cited above), DOJ is to bring cases
referred by HUD on behalf of a complainant. Unfortunately, DOJ has failed to file “election”
cases (cases in which a party to a HUD complaint that has heen charged has elected to have the
case heard in federal court, rather than before a HUD Administrative Law Judge) in a timely
manner. They have also dragged out cases much longer than required, requiring more and more
investigations.

The Fair Housiug Act as Amended (1988) clearly states that DOJ must pursue cases
charged by HUD. DOJ has recently taken the stance that it is not required to file these cases but
that it may instead perform additional investigations, thereby prolonging and duplicating the
process.  DOJ has even stated that this provision of the fair housing law is unconstitutional.

There is a case out of Chicago in which DOJ refused to tile a federal suit after HUD
referred the case. The back and forth went on with DOJ so long, eventually involving
Representative Jesse Jackson, J1.s request to DOJ to investigate the case. The case eventually
settled — but the DOJ’s actions served to undercut the relief provided to the complainants in the
case.

Poor Case Work

Another case out of Chicago demonstrates DOJ’s poor case work. Initially, DOJ would
not take the case; the Illinois attorney general had to file a motion to get DOJ to do something.
Once DOJ got involved, a settlement was reached between DOJ and the respondent. The housing
provider was prepared to include $100,000 in the settlement that would fund programs at the
local school for the children against whom the provider had discriminated. The DOJ refused to
accept the $100,000 on behalf of the children saying that education had nothing to do with
housing. (Fortunately, the complainant was able to settle independently with the housing
provider for the additional funding on behalf of the children.
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The Record of the Voting Section
under the Bush Administration

Enforcement of Section 5 of the Voting Rights Act.

Section 5 of the Voting Rights Act, which was part of the original Act and was
reauthorized most recently last year for 25 years, requires jurisdictions with a history of
discrimination to demonstrate to the Justice Department or the District Court of the District of
Columbia that any voting changes they make do not have a discriminatory purpose or effect.
Section 5 is arguably the most influential provision of the Act.

Problems relating to this administration’s enforcement of Section 5 are illustrative of the
issues in the Voting Section. Many of the Section 5 Unit’s most experienced staff memhers --
the Deputy Chief in charge of Section 5, attorney reviewers, and civil rights analysts — have left
the Section in the last 2-3 years. In several instances, particular lawyers were assigned to work
on immigration matters and these lawyers left the Section not long after. The tumover in
personnel is especially disconcerting as we get closer to the 2010 Census, when the Voting
Section’s workload expands dramatically as thousands of jurisdictions that are subject to Section
5 engage in their decennial redistricting.

Several decisions have been made where it appears that political considerations may
have oumped the Civil Rights Division's obligation to enforce the Voting Rights Act.  These
decisions also suggest that the Division is no longer following its own Guidance regarding the
manner for making Section 5 preclearance determinations. In 2002, the administration
intentionally delayed making a determination on a Mi ippi Congressional plan drawn by a
state appellate court so that a plan that favored Republicans drawn by federal judges would be
used instead. Tn 2003, the political appointees disregarded a recommendation that a Texas
Congressional redistricting plan be objected to because it resulted in the retrogression of
minority voting strength. That plan was later struck down, on other grounds, by the Supreme
Court. In 2005, the administration precleared Georgia’s government-issued photo identification
law despite numerous comment letters outlining the impact that the law would have on minority
voters and over the recommendation of an objection from the majority of the staft who worked
onit. The law was later found unconstitutional by both state and federal courts.

Election observing and monitoring

Given Assistant Attorney General Wan Kim’s recent acknowledgement of the
intimidating effect that prosecutors can have on voters, there is a need to clearly define the
contours of the relationship between the Department of Justice and U.S. Attorney’s Offices in the
execution of the Division’s attomey monitoring of elections. In many recent elections, the
Division has relied on personnel from U.S. Attormey’s Offices to carry out its attorney
monitoring program in jurisdictions throughout the country. The use of federal prosecutors
inside polling places has blurred the line of separation that has long been maintained between the
civil rights and criminal enforcement units of the Department of Justice. Moreover, federal

* The LCCR Voting Rights Task Force is co-chaired by the Lawyers’” Committee for Civil Rights Under Law and
the NAACP Legal Defense and Educational Fund.
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prosecutors inside polling places can have an intimidating effect on minority voters.

Although the Department of Justice has both civil rights and criminal enforcement
responsibilities with respect to voting, traditionally, the Civil Rights Division has focused on
non-criminal aspects of the electoral process. Though the Civil Rights Division and Criminal
Division communicate and coordinate, prior to the current administration there was a clear
separation. The Civil Rights Division was engaged in extensive pre-election and Election Day
observing and menitoring activities. The Criminal Division, on the other hand, is to steer clear
of Election Day activity and prosecute, where appropriate, after elections.

Under this administration, the lines have been blurred. In 2002, Attomey General
Asheroft created a Voting Integrity Program that combined the civil rights and criminal efforts
for Election Day observing and monitoring. Since then, in many jurisdictions, career prosecutors
in the United States Attorneys” Office have played critical roles in the observing and monitoring
of elections. This has resulted in the erosion of trust of the Justice Department in many minority
comumunities who are more comfortable working with civil rights lawyers on election issues.

Departure from traditional mission of the Voting Section/Allocation of resources

A major issue throughout the Civil Rights Division in the current administration has been
how resources have been allocated. There has been a noticeable decrease in einphasis on
bringing cases on behalf of racial minorities. The record of the Voting Section is consistent in
departing from the Voting Section’s traditional mission.

The Voting Section did not file any cases on behalf of African American voters during a
five-year period between 2001 and 2006 and no cases have been brought on behalf of Native
American voters for the entire administration.  Tn addition, during the same five-year period, the
Department only filed one case alleging minority vote dilution in violation of Section 2 of the
Act. Section 2 vote dilution cases are particularly important because the end result — an election
system that enables minority voters to have an equal opportunity to elect its candidates of choice
— has a significant positive imnpact on minority voters. The adiministration rejected several
recommendations from the Voting Section to bring particular cases. Conversely, in 2004, the
Section brought a case on hehalf of white voters in Mississippi.

Furthermore, the Department has gone out of its way to take legal positions that have
restricted the franchise, such as filing an amicus curiae brief in a 2004 Michigan case involving
provisional ballots where the government argued that the Help America Vote Act permitted
states to reject provisional ballots solely on the basis that the voter did not cast the ballot in the
proper precinct.

Loss of confidence in the Voting Section in the civil rights community

Recently, the Civil Rights Division has come under intense scrutiny from civil rights
organizations and community leaders regarding cases that have heen filed that appear to extend
beyond the Division's historical inandate. Perhaps the most scrutinized of these cases was the
Voting Section's recent litigation on behalf of white voters in Noxubee, Mississippi. This case



168

Leadership Conference on Civil Rights
Page 28

recently went to trial and a decision is pending. However, the Division must deal with and
respond to growing distrust among minority communities who feel increasingly abandoned and
marginalized by the Division's litigation choices and priorities. Restoring these ties to the
community is essential to the Division's ability to effectively carry out its work. Community
contacts have played and continue to play an important role in the Division's ability to effectively
investigate and enforce federal civil rights statutes. This is especially important to the work of
the Voting Section where Section 5 preclearance detenninations are based, in part, on Comments
typically provided by local community contacts.
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Executive Surmmary

Civil rights remains the unfinished business of America. Yet progress in the nation's
historic march toward equality has slowed over the first two years of the Bush
administration. This report catalogues the ways in which the administration

has reversed longstanding civil rights policies and has impeded civil rights progress.

Over the last fifty years, there has been a bipartisan national consensus on the
need to remedy past and present discrimination through the establishment of
strong federal protections. But teday, the national bipartisan consensus in faver
of a federal role in protecting fundamental civil rights is beginning to fray.

Fresident Bush and many of his appointees and congressional allies are using the
rhetoric of the so-cailed “states’ rights” movement to underming Congr ability
to promote progress on civil rights issues. These right-wing policies and constitu-
tional theories undermine the foundation on which federal civil rights protections
stand. if Congress lacks the authority to remedy discrimination, if states cannot

be sued in federal court when they discriminate, and if federal agencies do not
vigorously enforce the landmark laws of the 1960s, then civil rights protections lack
the federal guarantee promised in the 14th and 15th Amendinents.

The bipartisan civil rights consensus also has unraveled in Congress. There are a
number of long-pending civif rights measures that represent a natural progression
frony the landmark laws of the 1960s: the Employment Non-Discrimination Act
would extend workplace anti-bias protections to gays and lesbians; the End Racial
Profiling Act wouid provide remedies for discriminatory policing; the Local Law
Enforcement Enhancernent Act would beister federal authority to prosecute hate
crimes. While no movement is afoot to repeal civil rights laws already on the
bocks, Fresident Bush and his congressional allies have refused to support these
next-generation protections.

Meanwhile, the country finds itself in a war against global terrorism. The
government's response 1o that assault itself challenges American values,
including the value of equal rights.

The possibility of anothier terrorist attack and engoing hostilities with Irag have
combinad te shift the pubilic’s attention away from domestic matters, including
civil rights enforcement. During this time, the Bush administration has made far-
reaching but low-visibility civil rights policy decisions through regulation, litigation,
and budgetary activity. in the aggregate, these policy decisions illustrate a pattern
of hostility toward core civil rights values and signal a diminished commitment to
the ideal of non-discrimination.

Leadership Conference on Civil Rights Education Fund
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Chapter One of the Report details requlatory threats to civil rights. The current
administration has been especiaily adept at quietly wiclding its regulatory powers
to achieve far-reaching policy objectives. In the area of civil rights, regulation has
been used to undermine bedrock protections against discrimination. This chapter
explores, for example:

New regulations that weaken the civil rights of American workers;

.

Threats to education equity for women and girls through new Title IX policies
and other initiatives;

.

The rejection of reguiatory changes to address racial disparities in federal
sentencing rules; and

+ A number of anti-terrorism measures that adversely affect civil rights.

Chapter Two of the Repart analyzes the Bush administration’s reversal of civil rights
policies through iitigation. The Asheroft Justice Department has abandoned long-
held positions in key cases such as:

The University of Michigan affirmative action cases, in which the Bush adminis-
tration filed amicus briefs in the Supreme Court that declare the university’s policies
unconstitutional;

The New York City custodian case in which the Department of justice — after
over 10 years of support for the plaintiffs — unexpectediy abandorned the
claims of the fernale and minority custodians and refused to defend the
previcusly agread to settlement against a challenge from White male
custodians;

.

The Pittsburgh Police consent decree. in which the Department of Justice
abruptly joined with the defendants in asking the court to lift the consent
decree, despite strong evidence of continuing problems.

Chapter Three of the Report describes how the current administration is under-
cutting the anti-discrimination agenda through its budgetary dedsions. Key

civil rights initiatives have been underfunded over the past year, and budgetary
constraints are likely to worsen, While enforcement of existing civil rights laws is
one important funding priority, more funding is aiso needed for social programs
that advance the overarching civil rights geal of equasl opportunity. Federal
programs in the fields of education, housing, and health care are targeted at
the lew-income communities in which mincrities disproporticnately live. But the
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Bush tax cuts and multi-billion dollar increases for the Pentagen bave squeezed
resources for these domestic priorities.

The Report offers a series of recommendations to combat these trends:

1. The Bush administration should demonstrate renewed commitment to
the fifly year-old bipartisan consensus on civil rights progress.

2. Congress should fulfill its constitutional role of overseeing the adminis-
tration’s civil rights activities and should consider how it can address
regulatory actions inconsistent with the purpose of the 1960s” civil rights laws.

. Congress should provide adequate funding for important civil rights
programs;

4. Congress should consider sericusly the need for new jaws protecting gays
and leshians against employment discrimination, strengthening federal hate
crime law, and ending the discredited practice of radial profiling;

5. The dvil rights community must remain vigilant in monitoring the state
of civil rights.

individuals and organizations concernad about civil rights must be ever vigilant
against backsiiding in the nation’s <ivil rights policies. This Report s the first step in
a long-term effort to monitor regulaticns, litigation positions, and funding
decisions that affect the state of civil rights in America. The Bush administration's
decisions that rake up its civil rights policy will remain below the radar screen
unless advocates work to bring this pattern of hostility to dvil rights progress to the
attention of the public,

For defenders of civil rights, this is a perilous time. Leading advocates in the

new states’ rights movement now control or dominate all three branches of the
federal government. They are prepared to move forward toward their extremist
goals, even though those goals cannot be reconciled with the hipartisan civil rights
consensus of the past fifty years.

6  Leadership Conference on Civil Rights Education Fund
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i imteodaction

As Trent Lott recently demonstrated, civil rights remains the unfinished business of
America. The nation’s historic march toward equality is not completed.

Indeed, aver the past twe years, civil rights progress has faltered. With the
American people understandably focused on the threat of terrorism, the Bush
administration has quietly engineered & pattern of civil rights policy reversals
through low-visibility regulations, litigation activity, and tunding decisions.
Meanwhile, the war on terrorism itself threatens the principle of equal protection.

It is unsurprising that civil rights remains a presert day challenge, because
government-sanctioned discrimination was pervasive in the United States until
relatively recent times:

sed as

* Oniy 150 years ago, human beings from Africa were sold and posss
chattel in half of the country;

QOnly 100 years ago, Mexican Americans and Puerto Ricans were regarded as
“conquered pecples” and were frequently denied property, voting, education,
and employment rights;

Only 90 years ago, women were denied the right to vote or own property in
many regions of the country;

Only 80 years ago, Native Americans whose ancestors had inhabited this land
for 50,000 years were still denied ditizenship in the United States;

Oniy 70 years ago, job advertisements in Boston and other northeastern cities
routinely declared: “No Irish Need Apply”;

Only 80 years ago, thousands of loyal Japanese-Americans were rounded up
from their homes and businesses and haid in relocation camps throughout
World War if;

»

Only 50 years ago, schools, restaurants, public bathrooms, and even drinking
fountains were strictly segregated through much of the South;

.

QOnly 15 years ago, it was legal in most states to fire an otherwise qualified
empioyee solely because he became sick or disabied.
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Significant progress has been made to address these injustices. Following the Civil
war, Congress passed and the states ratified amendments to the Constitution
entitling all Americans equal protection of the laws and the privileges and
immunities of citizenship. That promise went unfulfilled for many years, but in
1954, the Supreme Court renewed the promise by striking down school segregation
laws in 8rown v Board of Education. in the 13605, a series of landmerk federal laws
was enacted to make real the constitutional coinmitment of eqgual protection. The
Civil Rights Act of 1964, the Voting Rights Act of 1965, the Fair Housing Act of 1968,
the Education Amendments of 1972, the Americans with Disabilities Act of 19390,
and other important federal laws outlaw discrirnination and provide recourse when
it occurs.

Despite these laws and despite all the progress that has been made, discrimination
remains a stubborn teature of American life. Laws mandating school segregation
are gone, but segregation persists in practice. No federal law prevents companies
from refusing to hire an individual because of his or her sexual orientation.
Unwarranted racial and ethnic disparities pervade the criminal justice system.
Crganized lynching is history, but the hate crimes committed against James Byrd
and Matthew Shepard are current events,

And oid attitudes die hard. Just recently, the former majority leader of the U.S,
Senate declared on naticnal television that if Strom Thurmoend had been elected
President in 1948, when he ran as the head of the pro-segregation Dixiecrat Party,
the country “wouldn‘t have had ali these problems over the years.”

So while much has been accomplished to remove the stains of slavery and eradicate
the legacy of Jim Crow laws and all the other laws and practices that relegated
wornen and minorities to second-class citizenship, much remains to be done, This is
not yet the nation that Br. Martin Luther King dreamt of, a nation in which children
are judged “not by the color of their skin but by the content of their character.”

Civil rights progress in the last half century has been fueled by a bipartisan national
consensus on the need to remedy past and present discrimination through the
establishment of strong feders| protections. To be sure, that bipartisan consensus
was not as strong at the outset of the civil rights movement as it became later. In
the early 1960s, Southern Democratic senators and some like-minded Republicans
launched lengthy filibusters against civil rights bills. But bipartisan majorities
eventually silenced those voices of resistance. Later, the Voting Rights Act Extension
of 1982 and the Americans with Disabilities Act were enacted with overwhelining
bipartisan support.

Opponents of the 1964 Civil Rights Act rallied under a banner of “states’ righis.”
But the Republicans and Democrats who joined fogether to pass that law
recognized that “states’ rights” was a code phrase for racial segregation.

Leadership Conference on Civil Rights Education Fund
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There is indeed a legitimate role for states as sovereign bodies and policy labora-
tories in our system of federalism, but when it comes to discrimination there is no
room for experimentation. Residents of Mississippi or South Carolina are entitled
to the same fundamenta!l civil rights as residents of Maine or Wisconsin, The
federal government - that is, Congress, the federal courts and, if necessary, federal
marshals dispatched by the President of the United States - stands as the ultimate
guarantor of federal constitutional and statutory rights.

Today, the national bipartisan consensus in favor of a federal role in protecting
fundamental civil rights is beginning to fray. President Bush and many of his
appointees and congressional allies subscribe to a radical view of the Constitution
i <h states’ rights are paramount. They are deeply suspicious of federal

s beyond national defense; transparently, the administration’s tax policies
are designed to starve the federal government of resources to fund domestic
programs. Meanwhile, the White House has sought (o pack the federal appeliate
courts with right-wing ideclogues. Many of these nominees have advozated
previously far-fetched constitutional doctrines that would immunize states from
federal lawsuits and invalidate asserticns of congressional power to protect rights.

These right-wing pelicies and constitutiona! theories undermine the foundation on
which federal civil rights protections stand. If Congress lacks the authority 1o
remedy discrimination, if states cannot be sued in federal court when they
discriminate, and if federal agencies do not vigorously enforce the landmark laws
of the 1960s, then civil rights lack the federal guarantes promised in the 14th and
15th Amendments. Suddenly the right of an American to be free from public or
private discrimination may vary as he or she travels across & state border.

The current advocates of states’ rights, unlike their Jim Crow-2ra predecessors, do
not deliberately utilize racial code words to mask racist intent. Neverthelass, their
cramped conception of the federal government's role in our constitutionat scheme
is at odds with the civil rights mo ent of the past fifty years, a movement that
conservative columnist Charles Krauthammer has rightly callad “the most important
political phenemenon of the past half-century of American history.

Our niation’s bipartisan civil rights consensus faced a chalienge early in the new
administration when President Rush nominated defeated Misscuri senator John
Ashcroft to serve as his attorney general. Throughout his public career, Ashcroft
had demcnstrated extraordinary insensitivity towards civil rights. As Attorney
General and governor of his state, he resisted court-ordered integration of the
public schools. As a senator, he twisted facts and used veiled racial sppeals to
defeat federal judicial nominee Ronnie White, the first African-American 1o sit
on the Missouri Supreme Court. Ashcroft was narrowly confirmed, but only after
many Senators expiained that his undistinguished record on civil rights made him
il-suited to head the agency with primary responsibility for civil rights policy

and enforcement.
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President Bush's appointments to sub-Cabinet agencies responsible for civil rights
enforcement censisted mostly of individuals who lacked experience enforcing civil
rights taws, including his appointment of Ralph i, Boyd, Jr. to head the flagship
Civil Rights Division at the Justice Department. Assistant Altorney General Boyd is
rasponsible for numerous decisions reversing long-standing litigation positions
taken by the Civil Rights Division that have resulted in the erosion of civil rights
protections for wornen, minarities, individuals with disahilities. and many others.
In addition, he has acted to remove career staff from pesitions of influence and
replaced them either with right-wing political appointees or by less experienced
career fawyers.?

The bipartisan civil rights consensus also has unraveled in Congress. There are a
number of lorg~-pending civil rights measures that represent a natural progression
from the landmark laws of the 1860s: the Employment Non-Discrimination Act
would extend workplace anti-bias protections to gays and lesbians; the End Racial
Profiling Act would provide remedies for discriminatory po a; the Local Law
Enforcement Enhancement Act would bolster federal authority to prosecute hate
arimes. While no movement is afoot to repeal civil rights laws already on the
tooks, President Bush and his congressional ailies have refused to support these
next-generation protections.

Meanwhile, the country finds itself in 3 war against global terrorism. it is ironic
that the states’ rights movement should achieve its ascendancy at & moment in
history when overseas forces have targeted American values and interests. The
terrorists who killed almost 3,000 Americans with hijacked planes on September
11 had no particular quarrel with the sovereign states of New York, Virginia, or
Fennsylvania; they launched an assault on the United States of America. Yet the
government’s response o that assauit itself challenges American vatues, including
the value of equal rights.

Naturally, the public’s perception of the Bush administration has been shaped
by national security concerns. The possibility of another terrorist attack and
imminent hostilities with Irag has combined to shift the public's attention away
from domestic matters, including civil rights enforcement. During this time, the
Bush administration has undertaken a series of low-visibility actions through
regulation, litigation, and budgetary pelicy that itlustrate a pattern of hostility
toward core civil rights values and signal a diminished commitment to the ideal
of non-discrimination.

This report catalogues some of the ways in which the administration is systemat-
ically impeding civil rights progress. While each of these acticns by the Bush
administration may have received some attention by the media, the trend has not
garnered sufficient public attention, both because national security dominates the
headlines and because regulation, litigation. and funding often make only a faint
impressicn on the public conscicusness.

19 Leadership Conference on Civil Rights Education Fund
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But attantion must be paid: this nation was founded on the principle of equal
rights. That promiise was ignored for far too long, and we have come too far in
the jast half-century to tolerate backsliding toward policies that even Senator Lott
now acknowledges were wicked and immearal. At a time when the United States is
aggressively promoting the ideals of democracy and protection of civil and human
rights throughout the world, it is imperative that we remain 3 shining example of
a society that fully protects those rights.

For defenders of civil rights, this is a perilous time. Leading advocates in the new
states’ rights movement now contro! or dominate all three branches of the federa
government. They are prepared to move forward toward their extremist goals,
even though those goals cannet be reconciled with the bipartisan civil rights
consensus of the past fifly years.
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1. Undermining Civil Rights Through Reguiation

The day-te-day work of government is carried out in the agencies of the executive
branch. Long after a President has signed a law in the spotlight of the Oval Office
or the bright sunishine of the Rose Garden, the success or failure of the law hinges
on the little-noticed premulgation of regulations by the agency responsible for
enforcement of the faw.

Regulation is one of the least visible manifestations of government. While

all proposed reguiations must be published in the Federal Register, this dense
publication is hardly recreational reading for most Americans. And while Cabinet
secretaries may seek madia atiertion for some requlatory actions, most are carried
out with little fanfare and less press interest.

The current administration has been especially adept at quietly wizlding its
regulatory powers to achieve far-reaching pelicy ebjectives. In the area of
<ivit rights, regulation has been used to undermine bedrock protections
against discrimination.

Weakening the Civil Rights of American Workers

The Bush administration’s unieasy relationship with iabor unions is well known.
Less widely publicized are the reguiatory measures undertaken by this adminis-
tration to impair the civil rights of American workers.

For example, after an extensive public process, including two rounds of public
notice and comment on its proposals, the Clinton adininistration established an
important set of protections for American workers known as the “Responsible
Contractor” rules. The regulations implemented measures to help ensure that
federal contracts are only awarded to companies that demonstrate compliance
with civil rights laws and other legal requirements related to worker safety, the
environment, and consumear protection.’ This common sense accountakility
measure sirengthened the rights of American workers by areating a strong
economic incentive for companies to respect civil rights and other basic
workplace laws.

The rules vindicate an important principle — government contracts should only
be awarded to resporsible companies that respact their obligations under the
law, not to corporations that violate their employees’ civil rights or flout other
important laws. The Tederal government should not use tax doflars 1o subsidize
fawbreakers, but that is what was happening before these rules went into effect.
The congressional General Accounting Office found hundreds of insiances over a
two-year pericd in which fucrative federal contracts were awarded to compariies
that had violated labor or workplace satety laws.*

Leadership Conference on Civil Rights Education Fund
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Almost immediately after assuming office, President Bush began the process of
dismantting these rules. First, Civilian Agency Acquisition Council authorized
agencies to issue a “deviation” from the new contractor responsibility rules. This
low visibility maneuver created a gigantic lcophole in the rules that the new
President’s appointees in several agencies quickly utilized. Then the President’s
Federal Acquisition Regulations (FAR) Couricil initiated the reguiatory process to
suspend and ultimately repeal these rules. Despite opposition from the Leadership
Confarence on Civil Rights and other groups concerned about worker protections,
the rules were repealed on Decernber 27, 2001.*

The timing of this regulatory activity is suspicious. By taking final action during
the holiday season between Christmas and New Year's, the administration plainly
sought to limit public scrutiny of this controversial move.

Additicnal evidence of the Bush administration’s retreat on dvil rights enforce-
ment, particularly in the cortext of federal contracts, can be found in its work
through the Office of Federal Contract Compliance Programs {OFCCP). CFCCP s
a little-publicized agency within the Department of Labor that piays a critical,
central role overseeing federal contractors and their compliance with important
civil rights obligations. In particular, OFCCP enforces Executive Order 11246,
which requires federal contractors to ensure nondiscrimination within their
workforce and to take aftirmative action to correct any workforce disparities.

it is this unigue enforcerment responsibility, particularly its monitoring of affirma-
tive action compliance, which has made OFCCP a frequent target of those seeking
to shield contractors from vigorous civil rights enforcerment.

Shortly after coming inte office, the administration publicly and privately signaled
a shift in its OFCCP enforcement efforts. The result has been a 25% drop in OFCCP
resourcas for enforcement, redirecting monies instead for technical assistance to
federal contractors. Equally troubling are the most recent GFLCP numbers for
Fiscal Year 2002 that reflect a wholesale deterioration in almost every enforcement
category: a sizable decline in the number of raviews conducted to ensure
contractor compliance with their nondiscrimination and affirmative action
obligations; a 25 percent to 50 percent drop in the percentage of compliance
raviaws where violations are found (39 percent in FY02 compared to 54 percent

to 77 percent over the history of the program), a decline in the number of concil-
iation agreements, and a more than 20 percent reduction in the percentage of
violations resolved with conciliation agreements {56 percent in FY02 compared to
an average of 72 percent over the history of the program}. These distressing
numbers, combined with a smail but persistent backlog of administrative
complaints in the Office of the Solicitor, paint a bleak picture of the adminis-
tration's overall commitment to ensuring that companies receiving millions of
dollars in federal contraets comply with their civil rights obligations.

&
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In addition to stark drops in enforcement numbers, QFCCP also has taken steps

to roil badck important enforcement gains. One notable target has been the
Equai Opportunity Survey (EC Survey) — & data coilection instrument finalized in
November 2000 that requires federal contractors to provide data on the
dernographic composition of their workforce, including data on compensation
practices broken down by sex and race. The EO Survey was a groundbreaking
achievement, intended to heip OFCCP better targel their reviews of federal
contractors and identify potential violations. Of particular significance, it requires
contractors for the first time to subimit data about their pay practices on a regular
basis. Such information is critical to uncovering illegal pay disparities and
remedying wage discrimination.

The EO Survey was the product of more than twenty years of debate and consul-
tation between OFCCP, contractors, and advocates, hut it continues to face stiff
opposition from federal contractors, many of whom undoubtedly seek to avoid
such reqular scrutiny. More troubling, however, has been the current OFCCP's
failure to fully implement the EQ Survey. Although the first surveys were sent to
50,000 contractors in early 2001, two years later OFCCP has yet to use that infor-
ration target reviews of contractors. The agency then delayed for more than a
year before sending out the second round of surveys in December 2002. Even
then, the surveys were sent out to only 10,000 contractors rather than the 50,000
originally intended — an 80 percent reduction in the number of contraciors asked
to comply with the regulations. Although the administration has not moved to
rescind the EO Survey, its quiet inaction has effectively achieved the same result -
its failure to use the information collected in any meaningful way has reduced
the promise of the EO Survey 1o little more than a shell of its original goal.
Authorization for the EO Survey expires in March 2603 and the OFCCP has
requested a limited, two-year extension authorizing 10,000 surveys per year.

In another early move to undercut the civil rights of American workers, the
administration spearheadad repeai of the ergonormic rule promulgated by the
Oceupationai Safety and Health Administration {GSHA) in November 2000, This
wvital reguiation, preceded by years of deliberation and public comment, would
have prevented hundreds of thousands of workgiace injuries each year. The Bush
administration’s substitute plar, announced in April 2002, is nothing mere than a
collection of vague, voluntary measures providing na real protection for workers.

Ergonomics is a civil rights issue for several reasons. First, workers’ rights are civil
rights; the laber movement’s historic struggle for fair treatment in the workplace
is intertwined with the civil rights rnovement of the past haif-century. More
specitically, ergonomic injuries disproportionately affect wornen. Based on Bureau
of Labor Statistics data, the AFL-CIO has found that women suffer 64 percent of
repetitive motion injuries and 68 percent of the carpal tunnel syndrome injuries
that result in lost worktime, despite the fact that women make up approximately
44 percent of the workforce®

14 Leadership Conference on Civil Rights Education Fund
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A number of the administration's anti-labor policies have had an especially
devastating impact on minorities. For example, a federal judge recently struck
down a practice by President Bush's Department of Labor that severely disad-
vantaged low-wage farm workers, the overwhelming majority of whom are of
Mexican descent or belong to other minerity groups.

Under the H-2A guest worker program, employers are permitted to hire
temporary foreign workers based on the caim that there are an insufficient
number of qualified U.S. farm werkers. Employers participating in the program
must offer wages that will not “adversely affect” the wages of U.5. farm workers.
Near the beginning of each year, the Department of Labor is supposed to publish
an “adverse effect wage rate” for each stete, and H-2A employers may not pay
their erployees less than that hourly rate. But in each of the last two years,
Labor Secratary Chao delayed publication of the wage rate, asserting the authority
to withhold issuance untii Decemmber 31 of the year. She apparently acted at the
request of employers, who of course preferred to pay the lower wage rates from
the previous year. As a result, tens of thousands of workers were underpaid.

The United Farmworkers of America and othars sued the Labor Departrnent. On
September 10, 2002, Judge Gladys Kessler of the U.S. District Court for the District
of Coiumbia ruled that the Department had violated its own requisations and the
federal Administrative Procedure Act” As a result, some 48,000 workers around
the country will be paid at the proper rates in 2003 and future years. 5till, H-2A
employers are demanding that Secretary Chao lower these wage rates, so
continued vigilance is warranted.

Eliminating Non-Discrimination Obligations for Recipients of Federal Funds

In 1965, President Lynden R. johnson issucd Executive Order ("EQ”) 11246, a
cornerstone of civil rights law that prehibits discrimination on the basis of race,
color, religion, sex, or national origin by recipients of federal funds. Additionally,
ED 11246 contains important record ke2ping and affirmative action requirements
to ensure that workplaces funded by federal tax dollars are free of discrimination.

The Community Development Block Grant ("CDBG”) program was astablished by
Congress in 1975 to promote healthy communitiss “by providing decent housing
and a suitable living environment and expanding economic opportunities,
principally for persons of low and moderate income.” 42 U.5.C. § 5301(c).

The Departrent of Housing and Urban Development awards grants to entities
that improve community services and carry out a wide range of economic devel-
opiment activities. The President’s 2004 budget allocates more than $4.4 bifiion to
the CDBG program.
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Since 1975, HUD regulaticns have mandated that CDBG “[glrantees shall comply
with EO 11246.% 24 CER. § 570.607. However, under a new rule proposed by the
Bush administration, recipients of CDBG funds would no longer be required to
abide by federal non-discrimination requirements. This is @ monumental change
to HUD's current regulations and contradicts a fundamenta! principle of civil rights
policy — that federal funds should never be used to discriminate in any manner.
Repeal of a regulation that ensures equal opportunity as a condition of $4 billion
in federal taxpayer meney is an outright attack on dvil rights laws.

Threats to Educational Equity for Women and Girls

Title IX of the Education Amendments of 1972 prohibits sex discrimination in
education programs that receive federal financia! assistance. The law covers
approximately 16,000 local school districts, 3,200 colieges and universities, 5,000
for-profit schocls, state education and vocational rehabilitation agencies, and
numerous libraries and museums. Since its enactment, Title IX has immeasurably
improved educational opportunities for wornen and girls, and lifted glass ceilings
that kept women from reaching the highest ranks of academia.

The extent of blatant discrimination against female students prior to the enactment
of this landmark law cannct be overstated. In many schools, girls were routinely
required to take home economics and were excluded from classes that might fead
to “non-traditional” career paths. Many cclieges and universities — both public
and private — either exciuded female students altogether or enforced strict quotas
for their admission. Athletic opportunities for girls and young women were scarce
or non-existent.

Tharikfully, the days of de jure discrimination in education are over. As then-
Education Secretary Richard Riley said in marking the 25th anniversary of Title IX
in 1997, “America is a more equal, more educated, and more prosperous nation
because of the far-reaching effects of this legislation.”

But while there has been substantial progress in addressing sex discrimination

in schools over the last 30 years, there is much to be done before true gender
equity in education is achieved. For example, female students are still underrepre-
sented in math, science, and high technology programs. There is still de facto
segregation in many vocational education programs, with female students placed
in "traditional” classes that lead to low wage jobs. Female students are still
excluded from many opportunities to compete in athietics. There is still rampant
sexual harassment in schools. And discrimination against pregnant and parenting
young women, combined with whoily inadequate educational opportunities,
exacerbates high dropout rates and fosters econcmic dependence.
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Vigorous enforcement of Title IX is an essential element of the ongoing campaign
for gender equity in education. And the roadmap for Title IX enforcement is found
in the long-standing agency regulations and policies interpreting the requirements
of the law. For 27 years, state education agendies and school districts have relied
upon the specific guidance in the regulations to ensure compliance with civil

rights requirements and to provide needed protections for female studerits

and school employees.

So it was more than slightly unsettling when, on May 8, 2002, the Department
of Education published a Notice of intent to Regulate (NCIR) expressing the
Secretary’s intent to amend the Title IX requiations “to provide more flexibility
for educators to establish single-sex classes and schools at the elementary and
secondary levels.”® The NOIR set off aiarm bells because of the troubled history
of single-sex education and because it raised the spacter of broader changes to
these venerable reguiations.

While Title IX generally prehibits single-sex education in vocational, professicnal,
and graduate schools, the statute deoes not explicitly cover admissions policies in
non-vacational elementary and secondary schools — at least those that were single-
sex kefore Titie X was enacted. Congrass was mindful of the record of single-sex
education, a record permeated by harmful sterectypes that tended to limit oppor-
tunities for young women.  Sc-called “parallel programs” for girls have often

been distinctly unequal in scope and resources.

The Title IX regulations carry forward Congress’ concerns about single-sex
edugation. The regulations ailow for the creation of single-sex classrooms in
spe circumstances, such as physical education dlasses or activities invelving
contact sports, competitive athletics, human sexuality, and choirs. Single-sex
classes and schools caralse be eated for compensatory purposes to allow girls
and wornen to overcome barriers to equal education.

Where single-sex education is utilized, Title IX safeguards ensure that such
programming serves, and does not undermine, equalily of educational opportunity.
The Title IX regulations provide ampie fiexibility for educators to establish single-
sex programrming at the elementary and secondary level, while simultaneously
providing strong legal protections against programs that would reinforce
stereotypes or subject students to discrimination in the educational opportunities
they receive. The proposed regulatory action threatens those very safeguards.

indeed, the Department of Education has received no mandate from Congress to
amend Title IX regulations in the name of increased flexibility for single-sex
education. The No Child Left Behind Act of 2001(NCLBA) allows focal education
agencies to use innovative program funding “to provide same-gender schools and
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classrooms,” but eniy to the extent that they are "consistent with appticable law.™
That kill did not call for opening the Title IX regulations. Rather, the NCLBA only
required the Department of Education to issue quidelines on applicable law to
scheols seeking the new funding. The Office for Civil Righits at the Department of
Education (OCR) fulfilied this requirement through guidance issued on May 8, 2002,

Only one month after publicatien of the May 2000 NCIR, Education Secretary
Roderick Paige intensified concern ameng Title IX supporters by establishing a
Commission on Opportunity in Athletics fo recommend changes in the applization
of Title IX to school sports programs. The secretary’s appointments to this
commission betray the administration’s agenda — ten of the fifteen members are
from Division & schools. These schools, which have large foothall and men's
basketbail programs, have the greatest institutional interest in weakening the
regulations to which they are subject.

Moregver, in coordinating the work of the commission, the Department of
Education has exhibited hostility towards Title IX in various ways. According to
the Naticnal Women’s Law Center, witnesses selected by the Departrnent of
Education testified twe-to-one against current policies. Other expert testimony
that was requested by commissioners was not provided. The recomimendations
advanced by the commission would seriously weaken Title IX protections and result
in significant losses in participation opportunities and scholarships from those to
which women and girls are entitled under current law.

Twe commission members (Clympic champion Donna de Varona and Julie Foudy,
captain of the U.S. National Women's Soccer Team) dissented {from the commission’s
final report and issued a Minority Report that abjects to certain recommendaticons
and takes issue with the ambiguous wording of others.™ Secretary Paige refused
1o include the Minority Report in the record, and while he said he would move
forward only with the so-called “unanimous” recommendations in the final

report, he refused to consider specific objections of de Varena and Foudy to
recommendations he termed unanirmous.

Much has been accomplished in the classroom and on the playing field due to

Title IX. Women have entered the medical and iegal professions in record numbers
and there has been a fourfold increase in women'’s participation in intercoliegiate
athletics. In 1971, only 18 percent of American women had completed four or
rore years of college, compared to 26 percent of men. This gap has been dosed —
women now make up the majority of students in America’s colleges and universities
and are the majority of recipients of master’s degrees (aithough wormen remain
roncentrated in fields such as teaching and nursing and comprise only a small
percentage of professionals in the fields of engineering and physics). But
discrimination persists and backsliding can occur. Now is not the time to

fEVEISE COLTSE.
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Regulatory Reversal of Asylum Policy on Battered Women

The Justice Department recently proposed a regulation that would undermine
the abiiity of women to receive protection under U.S. asylum laws. it is disturbing
thai the administration would seek 1o reverse current policy, which appropriately
provides women who have fled violence with a safe haven once they have
satistied the rigorous requirsments of asylum.

In Afatter of R-A-, the Board of Immigration Appeals (BIA) ruled that Ms. Rodi
Alvarado, a Guatamalan woman who had suffered ten years of horrific domestic
violence and whose government would not protect her. could not seek refuge
under U.5. asylum laws. Former Attorney General Janet Reno vacated the Bi&’s
decision, and the INS shortly thereafier issued a proposed rule that darified that
domestic violence and other forms of gender-related persecution could in fact form
the basis of an asylum daim.

But the justice Department reportedly plans to issue a final rule that would
reinstate the BiA's original denial of asylum to Ms. Alvarado. Such a rule would
limit the ability of warnen and girls to seek protection from trafficking, sexual
slavery, honor killings, domestic violence, and other gross human rights violations
whenever such abuses have been perpetrated by non-state actors. In addition,
such a ruie would contravene established principles of international law including
United Nations High Commissicner for Refugees (UNHCR} guidelines cn gender
persecution and would be out of step with the policies of countries suchi as the
United Kingdom, Australia, and Canada, which recognize that government
tolerated viclence based on gender can form the basis for asylur.

Rejection of R tory Changes to Add; Racial Disparities in Federal
Sentencing Rules

While progress has been made in recent decades te address racial disparities in
employment, housing and other aspects of American life, raial inequality in the
criminal justice system is growing, not receding. A primary cause and visible
manifestation of that ineguality is the well-known 100-to-1 ratio in federal law
that dictates widely divergent sentences for crack cocaine and powder cocaine
offenses. African-Americans feel the sting of this irrational policy since they are
almost exclusively targeted for federal crack cocaine prosecutions.

There is bipartisan agreement in Congress on the need to confront this problem,
and the independent U.S. Sentencing Commission has attempted to do so through
regulation. But the Bush administration has actively thwarted any effort to redress
this injustice. In other policy areas discussed in this repert, the administration has
used reguiation to weaken civii rights protections. In this area, the administration
has used s muscis in the reguiatory process to block civil rights progress.
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Beginning in the mid-1880s, Congress 2nacted a series of laws designed to
combat the sale and use of certain drugs. While the goal was laudable, the
means often were not. A prominent feature of the so-called “war on drugs”
has been mandatory minimum sentending laws for drug offensas. These laws,
enacted by Congress in a wave of racially tinged media hysteria, have led to
profound injustices,

Mandatory sentencing laws deprive judges of their traditional discretion to tailer
a sentence based on the culpability of the defendant and the seriousness of the
wime. The sentences imposed under these laws are not truly mandatory because
prosecutors (but not judges) may grant exceptions. Prosecutors can choaose to
charge particular defendants with offenses that do net carry mandatory penalties
or they can agree to a plea agreement in which the charges carrying mandatory
penalties will be dismissed. Also, under federal law, only the prosecutor may grant
a departure from mandatery penaities by offering the subjective assertion that the
defendant has provided “substantial assistance” to law enforcement.

When mandatory sentencing laws for drug crimes were enacted in the mid 1980s,
race was a subtext of the congressional debate, especially in the uniguely harsh
penalties assigned to arack cocaine. Federal law imposes a mandatory five-y=ar
tederal prison sentence on anyone convicted of selling 500 grams or more of
powder cocaine but the same mandatory five-year sentence applies 10 a defendant
convicted of selling only five grams (the weight of a few sugar packets) of crack
cocaine. A 10-year mandatory sentence is dictated for 5000 grams of powder but
only 50 grams of crack. Meanwhile, federal law dictates a five-year minimum
senlence for possession of crack cocaine, while the maximum sentence for
possession of all other drugs is one year.

These rules are not only irational on their face -— they are also implemented in
an outrageously discriminatory fashicn, since over 90 percent of federal crack
defendants are African-American. This facially neutral law in fact produces
severs racial disparities in the criminal justice system whale.

Recent statistics compiled by the U.S. Sentencing Commission show that the
problem relates not just to the unjustified differences between crack and powder
cocaine penalties.  Rathes, minorities are now disproportionately subject to the
harsh penalties for both types ot weaine. The issug is no longer just the “ratic”
betwesn crack and powder, although that remains a serious concerr. The issue is
that minorities are aimost exclusively targeted for all federal cocaine arrests, and
then tind thernselves in a mechanical sentencing system that results in unacceptably
high mingrity incarceration rates.

in fiscal year 2000, Blacks and Hispanics made up 93.7 percent of those convicted
for federal crack distribution offenses, while Whites made up only 5.6 percent. That
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shocking figure has not changed much over the past decade. But the racial
makeup of powder cocaine defendants has shifted in recent years. In 1992,
Whites constituted almest one third (32 percent) of those convicted of federal
powder cocaine distribution offenses, while Blacks made up 27 percent and
Hispanics 39 percent. By 2000, the perceritage of White powder cocaine
defendants had dropped to 17.8 percent while the percentage of Black powder
cocaine defendants had increased to 30.5 percent and the percentage of Hispanic
powder cocaine defendants had increased to 50.8 parcent. In sum, minorities
made up 81 percent of the federal powder cocaine defendants that year.

Thus, the problem of racial disparity has worsenad and become more deeply
ingrained since the early 1990s. The unjustifiably harsh penalties for crack offenses
still fall disproportionately — indeed almost exclusively — on Black defendants.
But now, uniike ten years ago, the somewhat more moderate but still very harsh
penalties for powder cocaine offenses fall disproportionately on minority
defendants {bath Black and Hispanic) as well. $o the massive weight of federal
enforcement against cocaine distribution falls almest exclusively on minorities:
percent of all crack defendants and 81 percent of all powder defendants.

Such an imbalanced focus on minorities is net justified by what is known about the
racial make-up of cocaine users or cocaine sellers. In fact, even though Blacks and
Hispanics are targeted at a higher rate for drug investigations, they have been
found to commit drug offenses at a slightly fower rate proportionally to their
percentage of the U.S. population. African-Americans represented approximately
12 p nt of the U.S. population in 2000 and were 11 percent of all iflicit drug
usars. While Hispanics constitute about 13 percent of the population, they were 10
percent of illicit drug users. In addition, for the past two decades, drug use among
Black youths has been consistently lower per capita than among White youths.

Thus, the disturbing statistics regarding racial disparities in the “war on drugs”

result from racially disparate enforcement strategies and charging decisions

in cocaine cases. Minorities are disproporticnately arrested for eocaine offenses,

disproportionately chargad in federal court, and then sentenced under especially
arsh statutes and guidelines. These policies rasult in unheaithy rates of

minority incarceration with untold adverse consequences for minority farmilies

and communities.

The U.5. Sentencing Commission is an independent bipartisan agency in the judicial
branch of the federal government with responsibiiity for writing federal sentericing
rules. i 1495, the commission recommended to Congress that the drug statutes
and sentencing guidelines be aitered to eliminate the differences between crack
and cocaing sentencing thresholds.' Congress rejected that approach, but directad
the commission to formulate a new recommendation between the discredited 100
to 1 ratio and the rejected 1t 1 ratio.

21
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in early 200Z, the commission again ronsiderad changes to the rules governing
federal cocaine sentences. The commission heard testimoeny from noted scientists
and criminologists and found no scientific evidence to justify treating crack as
though it were 100 times more dangerous than powder cocaine. For example, at
the commission’s public hearing on February 25, 2002, Dr. Glenn Hansen, Director
of the Naticnal Institute on Drug Abuse, was asked: “is crack significaritly more
harmful to the individual in terms of its pharmacoiogical effects than regular
powder cocaine?” He answered: “{ would say in general no; that they would be
very simitar.”"?

Nor is there anything special about the crack cocaine market to justify these
differences, Rates of crack use, which have never exceeded rates of powder cocaine
use, have remained stabie for more than a decada. At the same time, the number
of street leve! crack dealers charged in federal court has climbed from 48 percent
to 66 percent of all crack defendants while the number of importers, leaders, and
supervisars has failer. According to U.S. Seritencing Comimission statistics, the crack
market is decidedly iess viclent than it was several years ago — well less than half
of the crack cases involved a weapon and only 8 percent of the cases involved
actual viclence.

Whatever anecdotes and stereotypes caused Congress to treat crack cases so
harshly in 1986 are no longer valid, if they ever were. Viclent wack dealers shouid
be punished for their violence; non-violent crack dealers should not be punished on
the Talse assumption that ali crack dealers are viclent.

Congress itself, in rejecting the commission’s 1995 proposal, directed the
cemmission to “propose revision of the drug quantity ratio of crack cocaine to
powder cocaine” {Pub. L. 104-38). And the record of the House and Senate
Judiciary Committee hearings that year is replete with statements from Republicans,
Demotrats, and representatives of the Reno Justice Department condemning the
100 to 1 ratio and promising eventual change. Attorney General Rens and

General Barry McCaffrey, then-Diractor of the Office of Nationai Drug Control
Policy, eventually proposed a 10 to 1 ratio. At that time no one defended tha

100 to 1 ratio.

That has changed with the Bush/Ashcroft Justice Department. On March 19,
2002, Deputy Attorney General Larry Thompson testified before the commission,
endorsed the 100 to 1 disparity in current law, and said any change in the ratio
should be accomplished by raising powder cocaine penaities. Indeed, Deputy AG
Thempson described the current penalty structure as “proper.”

Notwithstanding this suggestion, increasing powder sentences would not be a
constructive way to redress the 100 to 1 disparity. First, no one seriously believes
that current powder cocaine sentences are insufficient to fuifill the purposes of
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punishment. Deputy AG Thompsen concaded to the commission that there & “no
evidence that existing powder penaliies are too low.” Secand, lowering the powder
threshold would subject more low-level powder defendants to harsh mandatory
sentenzes; by definition, lowering the threshold affects low-level defendants. Third,
raising powder sentences would have a disproportionate impact on Hispanics, who
make up more than 50 percent of powder cocaine defendants. Now that more than
80 percent of those charged with powder cocaine offenses are minorities, it would
only exacerbate the overall radial disparity if powder sentences were raised.

Deputy AG Thomnpson argued that lowering crack penalties would send the “wrong
message.” But it is current law, based as it is on the scentifically indefensible and
racially disparate 100 to 1 ratio, which sends the wrong message: that the criminal
laws is unifair. Changes to make these laws fair and rational would finally send the
right message, not the wrong message.

The Rush administration’s position on this crucial issue contradicts the President’s
eariier public statements. In January 2001, President Bush said: “1 think a lot of
people are coming to the realization that maylke long rminimum sentences for the
first-time users may not be the best way to cccupy jail space andfor h=al people
from their disease. And I'm willing to look al that.” He then expressed support for
“making sure the powder-cocaine and the crack-cocaine penaitiss are the same. |
don't believe we ought to be discriminatory.”*

The Bush administration’s rejection of regulatory changes in federal sentencing
rules results in perpetuation of a sentencing structure that every objective cbserver
believes is irrational, and that many minorities view as racist. Few policies have
contributed more to minority cynicism about faw enforcement. If anti-drug efforts
are to have any credibility, especially in minority commiunities, these penalties must
be significantly revised,

Expanding the Federal Death Penaity

The Bush administration has also been oblivious to civil rights concerns about
capital punishment. The Leadership Conference on Civil Rights flatly opposes
capital punishment, a view President Bush does not share. But one might hope
that widespread outrage about flaws in the administration of capital punishment
{as evidenced by more than 100 death row exonerations, many from the President’s
home state of Texas), would lead his administration to exercise increased care in
federal death penalty cases. Instead, the Bush/Ashcroft Justice Department has
displayed unssemly enthusiasm for capital punishment.

Attorney General Ashcroft has ordered U.S. Attorneys to scek the death penaity in
at lzast 19 cases where the LS. Attorney in charga of the case recommended
against it.  That amounts to cne in every three death penality cases brought in
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federal court since he took office. By contrast, Attorney General Janet Reno
overruled her prosecutors less than helf as often in cases where the death penalty
was not initially ssught.” Mr. Asharoft has even ordered federal prosecutors in New
York to seek the death penalty for a murder suspect who had agreed to testify
against others tied to a deadly drug ring in exchange for & iife sentence.™

Moreover, Attorney General Ashcroft has altered existing DOJ policies to make it
easier for the justice Department to override state prerogatives and invoke federal
jurisdiction over capital cases. On June 7, 2001, the Department of Justice protocol
governing invocation of the federal death penalty was revised. Previously, the
absence of a death penaity statute in a given state did not by itself establish a
sufficient federal interest for capital prosecution. That guiding principle was
removed from the protocal, and the availability of “approgriate punishment

upon conviction” i the state system has beer added as a consideration.”

In other words, according to Mr. Asharoft, the cansidered wisdom of the citizens
of Michigan, Vermont, and the other 12 states that do not authorize capital
punishment is not a reason to refrain from seeking the federal death penalty

in those states; indeed, it is now a reason to seek death. This perspective is all
the more bizarre coming from an administration purportedly committed to
"states’ rights.”

This same disrespect for states’ rights was on public display in the aftermath of the
Washington-area sniper attacks. Mr. Ashcroft presided over the ghoulish spectacle
of neighboring prosecutors competing with each other for the right to bring capital
charges against the sniper suspects, including 17-year-old John Lee Maivo. The
attorney general awarded the “prize” to two Virginia counties that had each been
the scene of one shooting. He explicitly declined to permit the case to go forward
in Montgomery County, MD, where six citizens had been shot, because Maryland
does riot authorize imposition of the death penalty on juveniles and in general,
<arries out capital punishment with greater restraint than Virginia.

Mr. Ashcraft’s aggressive pursuit of capital punishment has been marred by the
same raciai disparities that have always characterized the death penaity. Since he
became attorney gerteral, the justice Department has been three times more likely
to seek death for Black defendants accused of killing Whites than for Blacks accused
of killing non-wWhites, according to the Federal Death Penalty Resource Counsel
Praject. a court-established monitoring effort.”

The influence of race as a factor in the imposition of capital punishment is well
documented. First, the evidence reveals disparity in the application of the death
penaity depending on the race of the victim. Individuals charged with killing White
victims are significantly more likely to receive the death penalty than individuals
charged with killing non-White victims. Of numerous studies of death penaity
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cutcomes reviewed by the congressional General Accounting Cffice (GAO), B2
percent found that imposition of the death penalty was more likely in the case of
& White victim than in the case of a Black victim.”

The race of the defendant, when combined with the race of the victim, also
yields significant disparities. In a case that reached the Supreme Court, the
defendant demonstrated that Georgia prosecutors scught the death penalty in
70 percent of the <ases involving Black defendants and White victims, while
seeking the death penaity in only 19 percent of the cases involving White
defendants and Black victims, and aniy 15 percent of the cases involving Black
defendants and Black victims. "

Statistics on the imposition of the federal death penalty are similarly disturbing.

In 1988, Congress enacted a law authorizing capital punishment for murders
committed in the course of drug trafficking. From 1988 to 1994, Whites made up
75 percent of those convicted under that statute, but of those targeted for the
death penalty under the law in the same period, Hispanics or Blacks were 89
percent (33 out of 37) and Whites were only 11 percent (four out of 37).® A study
published by the Justice Department in September 2000 found that minorities were
80 percent of the 682 defendants who faced federal capital charges since 19954

The Bush administration’s reversal of the presumption against use of the federal
death penalty in non-desth penalty states illustrates its freewheeling use of
executive power to carry out its substantive goals. Meanwhile, Attorney General
Ashcroft's application of the new protocel inindividual cases illustrates another
phenomenon: use of the government’s broad litigation authority to undermine
civil rights concerns. The chapter that follows demoenstrates that the adminis-
tration’s litigators, iike its regulators, have embarked on a systematic course to
reverse the country’s historic progress on civil rights.

Regulatory Activity in the War on Terrorism

A pumber of anti-terror tactics put in place by the Bush administration pose a
direct threat 1o civil rights, including the widespread detention of non-citizens long
after they had ceased to be terrorisin suspects; dragnet questioning of immigrants
without particularized suspicion; and priority deportations based on national origin.
Even former FB! officials have questioned the effectiveness of a strategy so
dependent on national origin profiiing.=

Among the panoply of anti-terror measures, there are several that were imple-
mented without fanfare and have attracted littie attention. More comprehensive
critiques of the administration’s tactics in the war on terror and their effect on civil
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liberties appear elsewhere.” But two aspects of the war on terror are themselves
below the radar of public awvareness and thersfore merit inclusion hare.

First, the administration has altered lengstanding guidelines that constrained the
£8t from conducting surveillance of religicus and pelitical organizations in the
United States. The so-calied “Levi quidelines,” established by President Gerald
Ford's Attorney General Edward H. Levi, were 2 response to public disclosure of
outrageous dormestic surveillance tactics being utilized by the FBY, under the code
name Caintelpro, to disrupt peaceful domestic political movements. Martin Luther
King, Ir. and other Black leaders, for example, were wiretapped, photogrephed,
and generally hounded by 1. Edgar Hoover's FBI as these leaders pursued their non-
violent campaign for civil rights and human dignity.

Now, Attorney General Ashcroft is revising the Levi guidelines in a manner that
feaves racial and retigious minoritias at risk of 1960s style harassment.” The civil
rights movement itself was targeted by such tactics, and remains espacialiy
vulnerable to law enforcement abuses.

Second, the administration has used terrorism as a pretext to undermine the work
of federzl unions. For example, several months after the September 11 attacks, the
White House issued an Executive Order stripping employees in four Department of
Justice subdivisions of their right to union representation.® In a related vein, the
administration pushed hard for language in the new Homeland Security legislation
10 establish & process by which the administration can bar airport screenars and
many other federal workers from joining a union.® And early this year, the Director
of the National Imagery and Mapping Agency invoked the September 11 attacks as
he surnmarily terminated the collective bargaining rights of 1, 322 workers at that
agency. Federal employee union head Bobby Harnage decried the administration’s
attempt to “doak this union busting with a respectable cover.””

The horrific attacks on the World Trade Center and the Pentagon in September
2001 have challenged the nation in unprecedented ways. Amaricans are united in
the goal of homeland security, yet generally recognize the need to protect public
safety in a manner that respects the principles upen which our nation was founded.
The United States should respond to the narrow-minded religious intolerance of its
enemies with policies that are true to constitutional principles, induding the
principle of equal protection under law. Now. more than ever, the nation's laws
must be enforced without resort to discrimination.
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1. Undermining Civil Rights through Litigation

Over the past two years, the outlines of the Bush administration’s civil rights

i tion stralegy have begun to emerge. in several important cases, the Civil
Rights Division at the Ashcroft Justice Departrment, led by Assistant Attorney
General Ralph J. Boyd, ir., has shifted course from the positien espoused by the
Reno Justice Department, signaling several worrisome trends.

Impeding Equal Opportunity in Education: the University of Michigan Affirmative
Action Cases

This year, the Supreme Court will decide consider two cases challenging the affir-
mative acticn policies at the University of Michigan — one involving the faw school,
the other involving the undergraduate program.® At issue is the university’s consid-
eration of race as one of many factors designed to ensure diversity in admissions.

University administrators value diversity because the different perspectives and
experiences of a diverse student body enrich dassroom discussions and campus life.
Racial diversity in colleges and professional schools also advances the longstanding
goal of equal economic opportunity. Unlike the discredited practice of considering
race to exclude minorities, the consideration of race to encourage minority
admissions serves legitimate government interests: it remedies historical discrimi-
nation, promotes educational values of diversity, and enhances civil rights.
Affirmative action of this nature was upheid by a divided Supreme Court in the
1978 case of Regents of the University of Cafifornia v. Bakke,” but has beer under
attack in recent years.

Recognizing the important societal goals served by diversity in higher education,
the Ciinton administration filed an amicus curiae brief in support of the University
of Michigan in the district court, and had filed briefs in other courts in support of
similar admissions policies. But the Bush administration has shifted course. On
January 16, 2003, the administration filed amicus briefs in the Supreme Court,
which dedlare the university’s pelicies uniconstitutiona! and say racial diversity may
anly be achieved through racially neutral means. The two highest-ranking African-
Americans in the Administration - Secretary of State Cofin Powell and National
Security Advisor Condoieezza Rice - subsequently distanced themselves from the
Bush administration bri

Critics pointed out that President Bush’s position is hypocritical - why is it
permissible to use ostensibly racially neutral means to achieve the racially conscious
goal of diversity?™ Why are “percentage plans” an acceptable alternative when
they rely on continued segregation of high schocls? The President’s condemnation
of the system that Bakke endorsed, namely the benign consideration of race as one
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admission factor among many, calls into question his commitment to iongstanding
«ivil rights goals.

This shift reveals President Bush's contradictory views on the role of states in
determining social policy. On the ene hand, this administration champions “states’
rights” and supports judicial neminees committed to limiting the akility of Congress
to enact civil rights laws appiicable to states. Yet administration officials assert
federal authority when they want to stop states from enacting civil rights policies
with which they disagree. Here, the state of Michigan has decided that the
narrowly tailored use of race is necessary to achieve a diverse student body at

state universities. The Bush administration disagrees with that policy and relies

on federal supremacy to overturn it.

President Bush's willingness to reverse the federal government’s position in this
highly visible pending civil rights litigation has inflamed rather than soothed racial
tensions.

Failing to Defend the Rights of Victims of Employment Discrimination: the New York
City Custodian Case

In 1992, during the administration of President George H.W. Bush, the Justice
Department began to investigate the dramatic underrepresentation of women
and minorities ameng school custodians hired by the New York City Board of
Education. By 1393, DOJ had filed suit. alleging in its pleadings that on a staff of
865 custodians, Whites made up 92 percent and males made up 98.5 percent,
despite the availability of many qualified women and minorities. In essence,
custedian jobs in New York were awarded within an “old boys” retwork that is
plainly unacceptable under the Constitution and Titie Vil of the Civil Rights Act.

The suit was settled three years ago by means of a court-approved consent decree.
But litigation over the consent decres continues, and the underlying problem has
not beern solved. Today, some 96 percent of the custodians are men, and very few
of them are minorities.

Female and minority custodians received awards under the settlement with the
support of the plaintiff Justice Department, but the seniority rights of those
ermployees have bieen challenged by a group of White male custodians. Last April,
the Civil Rights Division at DCJ abruptly abandoned the daims of the fernale and
niinerity custodians and refused to defend the settlement against the chailenge
from White male custodians.

The American Civil Liberties Union has intervened in the case to assume defense of
those claims, but DOS's shift in position continues to reverberate. In a letter to the
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court, lawyers for New York City -— who had initially defended against the lawsuit
— complained that the justice Department had "abruptly refused e be bound by
the setilement agreement that it proposad. signed, moved this court to approve
and defanded on appeal.”*®

Undermining Equal Employmeni Qoportunity for Women: the SEPTA Case

The Civil Rights Divisicn at DOJ spent four years in litigation to overturn discrimi-
natory hiring criteria used by the Southeastern Pennsylvania Transportation
Authority (SEPTA). But in late 2001, on the very day an appellate brief in the case
was due. the Department abruptly dropped the civil rights suit altogether,

The case focused on an agrcbic capacity test that SEPTA administered to job
applicants. SEPTA set the pass-rate for the test at a level that caused 93% of
female applicants to fail. But the SEPTA standard was stricter than the standard
used by the FBI, the Secret Service, and the New York City police and fire
departments. Prior to the Bush administration’s reversal of position, the Justice
Departrnent had long contended that the SEPTA standard was unnecessarily strict
and theretfore impermissibly discriminated against women.

The litigation continues without federal involvement, but the female plaintiffs in
the case are bitter about the Bush administration’s reversal. Terry Fremson,
managing attorney of the Women's Law Project, criticized, the Justice Department
for “backing out on a commitment to defends equal rights for women in a highly
visible case.” Anocther lawyer for the plaintiffs said: “This is politics. They are
willing 1o turn their backs on women despite their pledge to enforce cvil

rights law:

Retreating on Racially Discriminatory Hiring Tests: the Buffalo Police Case

The Buffaio Police Department has a leng history of employment discrimination.
Blacks, Hispanics, and women were systematically excluded from becorning police
officers by means of employment t that bore fittle or no relaticn 1o law
enforcement skills. In 1973, the city was sued under Title VI of the Civil Rights Act
and found liakle at trial. The Civil Rights Division played an important rele in the
case from its earliest days; a 1978 court order drafted by justice Department has
been the standard by which the city is judged in its efforis to achieve compliance
with federal law.

In the intervening years, under court supervision, the city has made great strides in
remedying past discrimination. But the job is not finished. Even today, the city has
proposed employment tests of questionable validity that have an adverse effect on
minority applicants. As recently as june 2001 — in the early monthis of the Bush
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administration — the Justice Depaitment opposed such tests. But one year later
the Department adopted a completely different position and insisted that the same
career lawyer who had worked for years opposing the tests take the opposite
position in court,

Paul C. Saunders, an attorney at the prestigious firm of Cravath, Swaine &
fdoore, which has long represented African-American police officers in the case,
wrote a letter to the career government lawyer that aptly summarizes the
Department’s reversal:

To say that | was shocked and surprised by your new draft of the settlement
agreement and proposed order would be an understatemant of the first order.

It reprasents such a dramatic departure from the Department of Justice’s earlier
positions that | can only conciude that it was imposad on you by the ‘front office’
li.e.. the political appointees] of the Civil Rights Division. Whethear or not it was,
however, the difference between the positicn now reflected in your proposal and
the positicns that the Department was taking less than a year ago is nothing short
of breathtaking.®

Interestingly, the current reversal echoes the government's earlier embarrassing
turnaround in the case. During the Reagan administration, then-Civil Rights
Division head William Bradford Reynolds sought to overturn the 1978 order that
his Justice Department predecessors had drafted, arguing that such a “race-
conssious” remady order was illegal, even in the face of massive prior race
discrimination. The Secend Circuit affirmed the order and helped discredit Mr.
Reynolds’ extreme jegal theories.

Undermining the Rights of individuals with Disabilities

President Bush’s father signed the Americans with Disabilities Act of 1990 (ADA)
into law with great fanfare. The ADA offered the promise of equal, effective and
meaningful opportunities for individuals with disabilities to participate in society.
But the ADA is under attack int the courts, Employers have argued for narrow inter-
pretations of key provisicns in the ADA, interpretations that limit the number of
Americans covered by the ADA and the scope of remedies available to them.

The Clinten administration frequently litigated in favor of a broad understanding
of the ADA. Under Attorney General Reng, the Civil Rights Division vigorously
enforced the Act, and the solicitor general filed briefs in support of litigants
seeking protection. The current Bush administration has taken the opposite
approach. In at least two ADA cases decided by the Supreme Court last term,
Solicitor Ganeral Ted Olsen filed amicus briefs in favor of the employer, arguing
for narrowing the scope of the ADAS
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in an impaortant Third Circuit case called Frederick L. v. Department of Public
VWelfare,* the Justice Departient recently failed to file an amicus brief in support
of the rights of individuals with disabilities. Frederick L. involves the implemen-
tation of Gimsiead v. L.C, a 1999 ADA case in which the Supreme Court held that
individuals with disabilities must be moved from state institutions to community
settings when dinically appropriat The central issue in Frederick L. is whether a
state is excused from that responsibility if doing so would require the expenditure
of additional funds, even if the state will later reap significant savings. The Clinton
administration, which had filed 3 brief in Qimstead and advanced Ofmstead clairas
in lower courts, surely wouid have recognized the national irmplications ot Frederick
L. and filed an amicus brief in support of the plaintiff. DOJ's absence from the case
speaks volumes about the administration’s lukewarm support for this very
important cvil rights statute.

Ratreating from Enforcement of Civil Rights in Public Accommodations: the Adams
Mark Case

Raciai discriminatien in previding hotel accommodations has been uniawful since
the enactment of the Civil Rights Act of 1964 and the great majority of hotels have
long since complied. Howsver, allegations of serious problerns with the treatment
of African-Americans at the Adams Mark Hotel chain led the Clinton administration
to investigate and ultimately enter inte a consent decree with Adaras Mark in
March 2000 that required it, among other things, io implement non-discrimination
policies and procedures in ali of its hotels. While the decree was set Lo remain in
effect for four years, less than two years after its adoption by the court, the
Ashereft Justice Department proposed ending the consent decree prematurely.

According to the original complaint, African-American guests attending sn April
1899 Black College Reunion were systematically charged more than White guests
for similar or inferior accommiodations, offered restricted services, and singled out
with 2 requirement to wear neon orange wristbands. Under a settlement with the
Justice Departrent and the state of Fiorida, the company agreed to a series of
raporting, training and advertising requirements that would remain in place until
November 2004,

However, in February 2002, Assistant Attorney General Boyd told hotel officials that
he might agree to modify the agreement to shorten the enforcement period. News
accounts revealed that the company's president, 8 contributor to Attorney General
Asheroft's political campaigns, had requested such relief* After a storm of protest,
Mr. Boyd backed away from the possibility of ending the agreement prematurely.
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Restricting the Franchise: the Florida Voting Rights Case

Perhaps the most precious of the civil rights victories is the right to vote. The
franchise is the fundamental engine of change in our democracy, and the primary
means of ensuring the responsiveness of elected officials to public concerns. Yet
one of the consequences of pervasive racial disparities in the criminal justice
system® is the massive disenfranchisement of African-American men, espedially in
Southern states.

In 14 states, persons who have been convicted of a felony are prohibited from
voting for fife. Even individuals convicted of non-viclent crimes who resume a
law-abiding life remain permanently ostracized from civic life in this fashion. As a
consequence of disenfranchisement laws, 1.4 million Black men — 13 percent of the
entire aduit Black male population — are denied the right to vote. In two states,
Florida and Alabama, approximately 31 percent of all Black men are permanently
disenfranchised.”

The Brennan Center for Justice at New York University filed suit against Florida
under Section 2 of the Voting Rights Act of 1965, which prohibits states from
maintaining practices that deny or abridge the right to vote on account of race.
The Florida law not only has the effect of denying thousands of African-Americans
the franchise, there is also powerful evidence that it was originaily enacted in 1868
with racial anirnus. One proponent of the law asserted that the disenfranchisernent
law would keep Florida from becoming “niggerized.”®

Fourteen former lave enforcement and senior Department of Justice officials,
including former Deputy Attorney General Eric Holder and former Soficitor General
Seth Waxman, have filed an amicus brief in suppert of the plaintiffs in the case,
Johnson v. Bush. But the current Justice Department has taken precisely the
opposite position, filing an amicus briet in support of the offensive Florida law.
Tellingly, Florida is represented by some of the same Washington lawyers who
reprasented then-candidate George W. Bush in Florida following the 2000 election,
an elaction in which felon disenfranchisement probably ensured Bush’s disputed
margin of victory.

Roiling Back Protections Against Poiice Misconduct: the Pittsburgh Pofize
Consent Decree

In 1894, Congress gave the Department of Justice important new authority to inves-
tigate troubied police departments and to remedy abuses that constitute 2 “pattern
or practice” of police misconduct. One of the most successful invocations of that

authority occurrad in Pittsburgh, where in 1997, the lustice Department intervened
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in a civil rights lawsuit against the local police department and played a key role in
shaping systemic reforms,

But in September 2002, the Civil Rights Division joined forces with Pittsburgh
officials and asked a federa!l judge to lift the consent decree, despile the fact that
the court-appointed auditor's report had recently documented many remaining
problems, including flaws in the systems usad to investigate misconduct.
Nonetheless, the court granted the Justice Department’s motion in part, over the
objection of the NAACP, the ACLU, and other groups that had initiated the lawsuit
prior to the Justice Department’s involvernent.”

Changes in position by federal government litigators should be relatively rare.
While priorities may shift and strategies may be modified, the government’s funda-
mental suppoert for enforcement of the law, espedially cvil rights faws, should never
be in doubt. Current occupants of the White House and the Justice Department
should recognize the institutional interests that are served by continuity in
litigation from one administration to the next.

John Dunne, a former New York State legislator who served as Assistant Attorney
General for Civil Rights during the first Bush administration, has said that in his
time at the justice Department he never asked the solicitor generals office to
cancel an appeal. Indeed, Dunne says that kis views on the merits of litigation
were based, in part, on the institutional views of career attorneys in his Divisien®

In contrast, the current Bush administration has shown itself to be too quick to
alter the government’s litigation posture in important cases. This is one more
arena in which the 50-year old bipartisan cvil rights consensus is being tested as
never hafore.
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W, Undermining Civil Rights ¢ bl i s

A third arena in which the current administratien is undercutting the anti-discrimi-
nation agenda is the federa! budget. Key civil rights initiatives and enforcerment
efforts have been underfunded over the past year, and budgetary constraints are
fikely to worsen

Funding is an especially important indicater of an administration’s commitment to
civil rights. While there are major civil rights proposals still swaiting congressinral
action, including the Employment Non-Discrimination Act, the End Racial Profiling
Act, and the Local Law Enforcement Enhancement Act, many federai civil rights
protections have been on the hooks for decades. The question is whether they
will be enforced.

Enforcement actions by federal agencies are not the only way to vindicate civil
rights. Historically, agency enforcement has been only a corollary to private
lawsuits. But private civil rights litigation has become more difficult in recent
years due to recent Supreme Court dedisions sudh as Alexander v Sandova!”, which
undermined the right of private plaintiffs 1o bring acticns under Title VI's disparate
impact reguiaticns, and Buckhannon Board & Care Home, Inc. v. West Virginia®™,
which has harmed the ability of plaintiffs’ lawyers to recover attormeys’ fees.

Most omincusly, the Rehnquist Court has handed dewn several decisions in

recent years shielding states from private lawsuits under a strained reading of the
11th Amendment to the U.S. Constitution. In Kimel v. Florida Board of Regents®
and University of Alabama v. Garrett,” the Court held that the Constitution
immunizes states from private lawsuits secking damages under, respectively. the
Age Discrimination in Employment Act and the Americans with Disabilities Act.
Unlike Sandoval and Buckhannon, which involve statutory interpretation and may
someday be overturned by Congress, Kime! and Garrett are constitutional decisions
that cannot directly be addressed by amending the underlying statutes. There may
be other means available to Congress 1o boister anforcement of these laws, but for
riow, federal agency enforcement is the only <lear-cut legal avenue Tor victims of
state-sponsored discrimination.

The Bush administration is therefore undermining civil rights faws from twe
directions. The President’s judicia! nominees inciude conservative law professors
and lawyers who share a “states’ rights” perspective on constitutional law and ars
likely to continue the legal trends that limit the rights of private piaintiffs to sue
states for violations of federal civil rights statutes. At the same time, the
President’s budget fails to provide increased resources for federal civil rights
agendies to ensure compliance with anti-disarimination mandates. The combined
effect of these policies is diminishing civil rights enfercement.
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Enforcement of existing civil rights laws is one important funding priority, but more
tunding is also neaded for social programs that advance the overarching civil rights
goal of equal opportunity. Federal programs in the fields of education, housing,
and health care are targeted at the low-income communities in which minorities
disproportionataly live. But the Bush tax cuts and multi-tillion doilar increases for
the Pentagen have squeezed resources for these domestic priorities. Civil rights are
illusory in a society without quality public education, decent housing, and
affordable health care for ali citizens.

in his first two yeers in office, President Bush has pushed though Congress tax
cits and other economic policies that deplete resources available to domestic
discretionary programs, including civil rights enforcemant. Among the civil rights
programs that have received inadequate funding are programs to remedy the
so-called “digital divide,” the well-documented gap between communities with
access to computers and high-technology training, and communities without
those advantages.

There is a danger that Americans in rural areas and inner citics will he left behind
in the Naw Economy urniass special efforts are made to ensure access to new
tachnoiogies across incorne brackets and in all geographic regions. To respond to
this "digital divide,” Congress authorized and began funding a series of targeted
programs to enhance skills development, teacher training, and other mechanisms
o address inequality between the technelogical haves and have-naots.

The Bush administration has resisted the coricept of 5 digital divide and has actively
— but so far unsuccessfully — sought to efiminate pregrams to remedy it. The
Clinton Commerce Department had published a series of reports about the digital
divide entitled Falling Through the Net. The Bush Commerce Department renamed
the series A Nation Onfine and painted an overly rosy picture of access o
technology. Consistent with this approach, the current administration has proposed
to eliminate funding for a number of the remedial technology programs, including
the Technology Opportunities Program and the Community Technology Centers
initiative, both innovative, community-based partnerships. Congress has salvaged
these programs up until now, but their prospects are uncertain.

A third crucial program, Preparing Tomorrow’s Teachers to Use Technology (PT3),
supports the development of teols and incentives 1o help educators adapt to
technology-infused teaching. School districts are investing hiltions of dollars to
equip schools with computers and modern communication networks, but only 2
third of all teachers feel prepared to use computers and the internet in their
teaching. The PT3 program was funded at $125 million in the Jast year of the
previous administration, but the current President has consistently sought to
defund it
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